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Introduction

Welcome to “What Parents Should Know...About Special Education in South Dakota.” This book was
created with the deep belief that knowledge is power, especially when it comes to advocating for the
rights and needs of children with disabilities within the educational system. The first publication of
this book was in 2007 and has had only minor changes since then. This version is the official Second
Edition containing updated content, a new look, and layout.

Parenting a child with a disability is a journey that often leads families into the world of special
education. This world can be complex, overwhelming, and at times, confusing. The laws, regulations,
and terminology can feel like a maze, leaving parents feeling lost and unsure of how to advocate
effectively for their child. The purpose of this book is to serve as a light in that maze. Itis a
comprehensive book designed to empower parents, guardians, and education professionals with the
knowledge, tools, and resources they need to navigate the special education system with confidence
and clarity.

At the heart of this book lies the Individuals with Disabilities Education Act (IDEA), which is a

federal law that has been in effect since 1975. IDEA requires public schools to provide a free and
appropriate public education (FAPE) to eligible student with disabilities ages three to twenty-one.
IDEA also provides legal protections for these students and their parents. This book provides detailed
explanation of current federal special education law and includes several references to the current
Administrative Rules of South Dakota (ARSD) where they differ from the federal requirements.

Throughout the book, there is a format consistently followed to assist in understanding the
information. This book includes frequently used definitions and acronyms along with additional
chapters dedicated to various topics related to special education. The topics within each chapter
include language taken directly from the federal regulations, a section that helps explain what

that regulation language means, and a section describing what parents should specifically know
about it for practical use. In some instances, the differences have been highlighted between the
Administrative Rules of South Dakota and the federal regulations. highlighted. Finally, there are tips
included to provide extra information to help with the application of the information in that section.

As parents continue their journey through special education, it is our hope that the information in this
book will provide the guidance, support, and encouragement needed to advocate fiercely for their
child. With the knowledge gained through reading this book, the goal is that parents can embrace
their journey with courage, determination, and hope.

The July 2024 printing of 5,000 copies of this publication by Sisson Printing, Inc. was made possible
through a generous grant from the South Dakota Council on Developmental Disabilities. Thank you
for helping us provide this information to parents in South Dakota.

South Dakota C[]UHC“ 1

Developmental Disabilities
i


https://boardsandcommissions.sd.gov/Meetings.aspx?BoardID=28
https://boardsandcommissions.sd.gov/Meetings.aspx?BoardID=28

Acknowledgements

We would like to thank the following agencies and individuals who contributed their time and talents
to the Second Edition of “What Parents Should Know . . . About Special Education in South Dakota.”
This book was developed to help parents be stronger advocates for the services and supports to
further their child’s success.

Disability Rights South Dakota (DRSD) is a non-profit legal
services agency and the State’s designated Protection and

Disabil |ty’ (Rjgﬁtﬁ Advocacy System.

Soaith Dalkats

I's mission is dedicated to protecting and advocating for the
rights and inclusion of South Dakotans with disabilities. DRSD provides services to eligible persons
with disabilities ranging from information and referral to case advocacy and legal representation.
DRSD consists of nine component programs, each serving a distinct population based on federal
legislative mandates and program priorities.

Disability Rights South Dakota’s contribution to this book was funded in part by grants from the US Department of Health and Human Services, the US
Department of Education, and Social Security Administration. Although Social Security reviewed this book for accuracy, it does not constitute an official
SSA communication. This communication is produced, published, or printed and disseminated at US taxpayer expense.

Contact Information Phone: (800) 658-4782
2520 E. Franklin, Suite 2 Email: drsd@drsdlaw.org
Pierre, SD 57501 Website: www.drsdlaw.org

John Hamilton, Legal Director

The committee recognizes and gives a special thank you to John Hamilton, who has worked on all
aspects of this book since prior to its first publication in 2007. He has remained a strong leading
force in providing this information to help families understand their rights and become more effective
advocates for their child’s needs at school.

John has a B.S. in Business Administration, USD; J.D., USD School
of Law; MBA, USD School of Business. Prior to working at DRSD,
John was a Law Clerk in the Northern Hills for one year.

John has been part of many committees and has received many
awards. John recently received the Governor’s Distinguished
Service Award in 2022. John has been part of the Minnehaha County
Juvenile Justice Collaborative Committee since 2013, Minnehaha
County Juvenile Detention Alternatives Initiative (JDAI) Facility
Inspection Team, Co-Team Lead, 2012, 2022), SD Voices for
Children’s Champion for Children Award, 2009, South Dakota Parent
Connection Board of Directors, 2000-2006 (President 2001-03),
Liberty Center/Here4dYOUth Board of Directors, 1999-2008, 2009-
2014 (President 2003-07), and South Dakota Advisory Panel for
Children with Disabilities, 1988-1994 (Chairman 1992-93). John has
also been involved in many significant court cases over the years.



mailto:drsd%40drsdlaw.org?subject=
https://drsdlaw.org/
https://drsdlaw.org/

South Dakota Parent Connection, Inc. is a non-profit

organization, South Dakota’s Parent Training and Information

[) Center since 1985, and South Dakota’s Family to Family
Health Information Center since 2005.

I's mission has been connecting families who care for
P&I’Eﬁt individuals birth to age 26 with disabilities or special health
. care needs to information, training, and resources in an
Connection environment of support, hope, and respect.

SOUTH DAROTA

For more than 40 years, South Dakota Parent Connection has helped families and professionals by
providing indivdualized assistance, developing specialized programs, creating printed and electronic
publications, and connecting families to other organizations that can help meet their unique needs.
South Dakota Parent Connection’s contribution to this book was funded in part by grants from the US Department of Education Project Grant

H328M2000666. The contents should not be construed as the official position of, nor should any endorsements be inferred by US Department of
Education or the Federal Government.

Contact Information Phone: (800) 640-4553
3701 W. 49th Street, Suite 102 Email: sdpc@sdparent.org
Sioux Falls, SD 57106 Website: www.sdparent.org

Dr. Carla Miller, Executive Director
Kris Sellers, Outreach Specialist
Jennifer Wentzel, Navigator Program Coordinator

The Center for Disabilities has served as South Dakota’s

University Center for Excellence in Developmental Disabilities
UNIVERSITY OF H H
SOUTH DAKOTA Educatlo_n, Research, and Service (UCEDD) for the state of South
SANMEORD SCHOOL OF MEDICINE Dakota since 1971.

Center for Disabilities Over this time, the Center has partnered with individuals with
disabilities, their families, and numerous healthcare, education,
human service, employment, and community-based organizations

to improve the lives of individuals with disabilities and their families. The Center conducts diverse

yet integrated activities through direct services including clinical services, pre-service training and

continuing education, technical assistance, research/evaluation, and information dissemination.

The Center’s activities reflect state-of-the-art knowledge, and are based on data-driven strategic
planning and measured by the improvements in the quality of lives of people with disabilities. With
special focus on capacity building and systems change, the provision of person-centered and family-
centered, culturally responsive approaches are central in all we do. The Center strives to bridge these
programs to the broader community, especially for underserved, underrepresented, rural, frontier, and
Tribal communities.

Contact Information Phone: (800) 658-3080
1400 W. 22nd Street Email: cd@usd.edu
Sioux Falls, SD 57105 Website: www.usd.edu/cd

Emily Meier, Training and Technical Assistance Specialist


https://www.usd.edu/Academics/Colleges-and-Schools/sanford-school-of-medicine/Research-and-Outreach-Centers/Center-for-Disabilities
mailto:sdpc%40sdparent.org?subject=
https://sdparent.org/
mailto:cd%40usd.edu?subject=
https://www.usd.edu/cd
http://usd.edu/cd
https://sdparent.org/

Table of Contents

4 o Yo L1 Lo 4 o PP i
AcCKNOWIEdgemMENES ..o e e e e eeaaas ii
JLIF=1 0] (=00 ) 0 Y ] = 01 £ iv
=TT LU (o == iX
Chapter 1: Definitions and ACrONYMS ..........oooiiiiiiiiiiiiei e e e e e e e e e e e e e e eeeeees 1
Chapter 2: Purposes and Applicability of Part B to State and Local
Educational AgENCIES .....cccoooiiiiiii i 1"
Chapter 3: Child FiNd SEIVICES ......coooiiiiiii et e e e e 15
Chapter 4: Evaluation and Reevaluation .................cccooooiiiiiiii e, 19
(=) 1 1= RPN 19
Parental CONSENT ....ccooeeeieeeecccr e e e e e e e e e e e e e e e e e e e e e eaeees 20
T VL= V7= 1 U = (o o R 23
More Than One Evaluation ProCedUre ..........ccooiiiiiiiiiiiiiiiiicce et e e 24
Information From More Than ONe SOUICE ......cuuveuueiiiieieiiiee e 25
Non-Discriminatory Testing / Relevant ASsessment .........cccoovvvveiiiiiiiiicciiieee e, 26
Review of Existing Evaluation Data / Additional Data ............cceeveeeeiiiiiiicieeieceeee, 27
When Reevaluations May OCCUF .......coooeiiiiiiiiiiicccc et e e e e e e e e e 29
Evaluation Before Change in ElQibility ........ccovviumiiiiiiieiiieeccccr e 30
Additional Procedures for Identifying Children with
Specific Learning DisabilitieS  .........ccevvvvviiiiiiiiiiiiee e 31
Specific Learning Disabilities Definitions / Additional Group Members .................... 31
Determining the Existence of a Specific Learning Disability ..........ccccccoeeeeieiiiinnnnnn.n. 33
Observation / Specific Documentation for the Eligibility Determination ................... 35
[N SOULh DAKOTA  ...uniiieeeee e ———— 36
Chapter 5: Elgibility ..........cooooiiiiiiii e 39
Determination of ENQIDIIITY  .....cccueuiiiiiiii e e e e 39
“Child With @ Disability” .......ccooiiiiiiiiccccee e e e e e e e e e e e e e 40
Parental Consent for SErVICES .....cciiviiiiii i 42
Eligibility / Initial and Reevaluation Determination (Diagram) ........ccccccceeeeeeeeeeeenn... 43




Chapter 6: IEP Process /IEP T@AM ......ccoeuuiiiiiiiiiii ittt e e e eeeaaas
IEP Team PartiCiDantS  ...ceoeeeee e e e e e

I[EP Team Attendance .................
Parent Participation ....................

Content of IEP / When in Effect

Who Sees / Receives the IEP ....

Present Levels of Academic Achievement and

Functional Performance (PLAAF P) oo,

Measurable Annual Goals ..........

Measuring Progress Toward ANNUal GOalS ....coueenieeee e,

Special Education and Related SerVIiCES  .cuiiiiii e

Least Restrictive ENvVironment (LRE)  ..oeoiiieeee e

State and Districtwide ASSESSMENES  ...ceueeiee e

Transition Services ......coveeevennnen..

Transfer of Rights at AQe Of MaOrity  ...ceeeenieee e

Extended School Year (ESY) SeIVICES e,

Development of IEP / Timelines

Accountability .......ccoveiiiiiiiien,

Consideration of Special Factors:

Positive Behavioral Intervention / Limited Enaglish Proficiency ....cccevveneane...

Braille ....ooveeeiiiieeeee
Communication Needs ....

Assistive Technology Devices and ServiCeS e,

Review and Revision of the IEP

Amendments to the IEP .............
IEP Team Meeting Checklists .....

Chapter 7: Related Services ..............
Definition  coeeeeeeeeeeeeee e

Audiology Services ......coeeeeeennenn.

Counseling / Parent Counseling and Training /

Rehabilitation Counseling SEIVICES  ...couieniieeeee e

Early Identification and Assessment / Medical Services .....ooovvoeiiieiieieieiaeenee.

Interpreting Services  ...ccovennnn....

Occupational Therapy (OT) SeIVICES  .euiiiii e

Orientation and Mobility Services

Physical Therapy (PT) Services

Psychological Services ...............

Recreation  ...ooeeveveieiiiiiieeaean

45
45
49
50
52
53

54
55
56
56
57
58
59
60
61
63
64

65
66
67
68
69
70
71

75
75
76

77
78
79
80
81
82
83
84



School Health Services / School NUIrSe SErVIiCES  ...cuieveeeeee e

Social Work Services in Schools ............

Speech-Language Pathology Services ..

Transportation  ......ccveveeveeiiiiieeeeeeenns

Chapter 8: Transition Services .....................
DefiNitioN  oeeeeeeeee e

IEP Requirements ...c.coveeveeiiieiaiiaiaaeaannne,

Transition IEP Team Members ...............

Agency Responsibilities ......ccccvvvvveieeneann.

Chapter 9: Assistive Technolo AT) ..........
Assistive Technology Device ..................

Assistive Technogy Services  ......c..ccoo.....

Chapter 10: Placement / Least Restrictive Environment (LRE) .............cccccceeeeeeeni.

LRE Requirements ......coveeveveiveieeiieinennen,

Continuum of Placements / Non-academic SettingS  «uvevenieeeeieo e

PlacementS  ..oeueeneeeeee e

Children Placed in Private Schools by [EP TE€aMS  ..ccuvvniineee e

Chapter 11: Private (Including Religious) School Placement by
Parents Where FAPE is NOT at ISSUC  ....covviniiiniiee e

Definition of “Private School Children with DisabilitieS” .....coevevemeeeiieeeeeeeeeeeen.

‘Child Find” ...

Expenditures ......cccceeeeiieiiiiiiiee e,
Equitable Services Determined ..............

Equitable Services Provided ..................

Location of Services / Transportation .....

Due Process Complaints and State ComplaintS .........ooveeiiieiiiiiiiiieeie e,

Chapter 12: Special TOPIiCS .......ccccveeeeeeeernnnn.

Transition of Children From Early Intervention (Part C) to

Preschool Programs (Part B) .......

Parent Recordkeeping TipS  ..ccuvvvnvenneennen.

Children Who Transfer Districts During School Year .....ccocoeeeeoeeeiiiieeeeaeeeeeeeeee

Functional Behavioral Assessment / Behavioral Intervention Plan  ...........ccccoo.....

Special Education Teacher Qualifications

Use of Paraprofessionals and Assistants

Vi

85
86
87
88

91
91
93
94
95

97
97
98

101
101
102
103
104

107
107
108
109
110
111

112
113

115

115
116
117
118
120
122



Prohibition on Mandatory MediCation ........c.veeviiio it eaaeeas

Use of Parents’ Insurance and Public Benefits .........ceoviiiiiiiiiiiiiiic e,
Section 504 of the Rehabilitation Act of 1973 ...covrreiiiii e,
Early INtervening SEIVICES ...uuuuucciiii i e e e e e e e
Free Appropriate Public Education (FAPE) / Age of Eligibility .........oovvveviiiiiiinnnnnnnn.
Graduation ReEqQUIrEMENES  ....uuiiiiiieie e e e e e

Chapter 13: Procedural Safequards ............cooooiiiiriiiiii e,
Opportunity to EXamiNg RECOIAS  ...uoenieeeeeee e

Parent Participation in IMEELINGAS .. cueieieiiee ettt et r e e e e e eeaeenas

Parent Participation in Placement DECISIONS . .cueeeeniiieee e

Independent Educational Evaluation (IEE)  ....coonvieiii i,

Prior NOtice DY PUDIIC AGENCY ..ot eeeas

(07601 (=Y 01 o) il mdulo) al A\ o] {1e= R RTT

When Procedural Safequards NotiCe iS GIVEN  oueeiiiiiee e,

Contents of Procedural Safequards NOtICE  ..cuoveviniiiee e

Definitions of Consent / Personally Identifiable ......coovoevieeee i,

Parental Consent / Refusal 10 CONSENt  ...coueeeiieee e
Placement of Children by Parents When FAPE IS at ISSU€  .euveeviniiiiiiiiiiiiieeean
1Y [=Ye [ =1 1T o SRR

Filing a Due Process Complaint  ....c.oeeeieee e

Due Process Complaint REQUINEMENES  ..coniniieeee e

|1l A Oe) 01 (=) 0| SRR

Sufficiency of Due Process Complaint  ..c.eeeeeeeeeeeeee e

Response to Due Process Complaint ......ceeeveeeeeeee e

RESOIULION PrOCESS ..o ettt et e e e e e e e e e e eaeens

Impartial DUE ProceSS HEANNG  ccucueei e e

Right to Hearing / Hearing Officer Requirements ........ccccoovveeeiviinieienceinnnnen.

Subject Matter / Time Limitations for Filing Due Process Complaints .........

[mEST= 1 aT0 I AT | 1P

Parental Rights / Hearing Decisions / TIMeliN€S  ....cueeeeeieieeeeee e,

Civil Action (APPEAIS t0 COUI)  ceriieee e

Bringing Court Action Under Other Laws / Exhaustion of

Administrative Remedies / States’ Sovereign Immunity ....c..ccoveeeeeveeeveneen..

A OINEY S F S e e e e
Child’s Status During Proceedings (“Stay Put”) ......cccoovmiiiiiiiiiiieeee e
SUIMOGAtE ParEntsS ..o e e

Transfer of Parental Rights at Age of Majority / One-Year Notice Requirement

Vii

123
124
127
128
130
131

135
135
136
137
138
140
141
142
143
144
145
148
151
153
154
154
155
156
157
160
160
161
162
163
165

166
167
169
170
172



Confidentiality of Information ..........cccooiiiiiiiiii 173

ACCESS RIGNES .ceeeeiiecee e 173

Record of Access / Locations / FEES ..ouvuiiiiiiiiiiiiiieeeecceeeeee e, 174

Amendment of Records at Parent’s Request ........coooviiviiiiiiicceeennn. 175

[ 12 11T 1SR 176

Consent / Safeguards .........ccouuceeiiiiiiiiee e 178

Destruction of Information / Children’s Rights ........ccccoovvviiiirnrinnnneen. 179

State Complaint ProCedUIreS .....cccoeeeiiiiiiiieiceeeeecrre e 180

Remedies Available ..........euceiiiiiii i 180

Time Limits / ProCedUrES ........uuceiiiiiiiee et 181

State Complaints and Due Process Hearings .........ccccceeeeeeeeeeeennnnee, 182

Content of ComPIAINt ......euvvviiiiieeee e 183

(O F- T o (=Y ol I SR 0 T o o 1o YT =S 185

‘Change of Placement” ... e 185
Authority of School Personnel

Removals Up to 10 Consecutive School Days .........ccoovvvviiiiiiiiiccciieeeeeeeee, 186

Removals Exceeding 10 Consecutive School Days / Services Required ... 187

Manifestation Determination ............coouiiiiiiiiii e 189

Special Circumstances / Notification / Definitions /
Interim Alternative Educational Setting (IAES) ....ooveeiieieieeeeeeeeeeeeeeee e, 191
South Dakota Rules on Removals of Less Than 10 Consecutive

School Days / More Than 10 Consecutive School Days .......ccccceoeeeevivnnnnn.n. 193
Appeals / Authority of Hearing OffiCer .......oovveeieiiiiic e, 194
Placement During Appeals (“Stay PUt’) ... 196
Expedited Due Process Hearings .......ccouuiiiiiiiiiiii et 197

Protections for Children Not Determined Eligible for Special

Education and Related SeIVICES  ..cuieieeee e 198

Referral to and Action by Law Enforcement and

JUAICIAl AUTNOMEIES  .oeeeeeee e, 200
Removal for up to 10 Consecutive School Days (Diagram) ...ceeeeeeeeeeeeeeeeeeeeeeenens 201
Removal for More Than 10 Consecutive School Days (Diagram) ....cceceeveeevenneenn... 202

Removal for More Than 10 Consecutive School Days due to

Special Circumstances (DIiagram)  ...eeeeeeeeeeee e enns 203

APPEAl ProCeSS (DIAQI8IM)  wuneeeneeeee ettt e e e e e e e e e e e e e e e eeeeeeae e e e e eenas 204

viii



Resources

The resources listed below can be found at www.sdparent.orq.

Dare to Dialogue...Reach YES!
As a parent, do you sometimes wonder what your role is, what questions to ask, or what to do when

seeking the best education for your child? This resource is for families of children receiving special
education to assist in advocating for their child’s right to an appropriate education.

What Parents Should Know...About Evaluation and Reevaluation

As a parent, you may have concerns about your child’s behavior, school performance, or attention
span. Your child’s teacher may also have concerns. You or your child’s teacher may request an
evaluation for your child., This resource describes some benefits of having your child evaluated.

Understanding School Testing and Test Scores...School Evaluation Data Analytics for Parents
Understanding data helps everyone see what students know, what they should know, and what can

be done to meet their academic needs. This resource provides information to help parents better
understand the data collected in their child’s evaluation so they can become stronger advocates for
their child’s needs.

What Parents Should Know...About Extended School Year

How does a child “qualify” for extended school year services? This is a common question and
different factors play a role in how this decision is made every year for all students with disabilities
in the IEP process. This resource provides answers to how this decision is made, and how parents
contribute valuable information in this process.

Preparing for the Future...Understanding Guardianship and Alternatives
Parents will have questions on how to best support their children as they enter adulthood. This

resource assists families, professionals, and young adults to help everyone better understand when
guardianship may be needed and when lesser restrictive alternatives will provide sufficient supports.

Exiting IEP Services and Supports...A Guide for Families and Graduating Students
A child’s IEP Team has made the decision that a child no longer qualifies for services and supports

through special education. This resource provides valuable information about transition supports that
may be helpful as the child gets older and begins planning for life beyond high school.

Folder of Information and Life Experiences (FILE)

Parents of children with disabilities interact with multiple systems and providers. Keeping all the
important information organized is essential. The FILE system helps you organize this information so
it is easy to access and share with others along the way.

High School Graduation Requirements...How the Changes Impact Your Student
If you have a child entering high school, do you understand the different graduation requirements

for the route your child is taking? This resource describes the different paths, requirements, and the
significance of a modified curriculum that could impact the type of diploma your child may receive.

When Behavior is a Concern

Do you have concerns about your child’s behavior or experience disciplinary issues and wonder
how you can work with the school in determining how to provide effective supports and services

to improve the behavior? This resource includes information for parents to better advocate for
appropriate services, supports, and responses to concerns about behavior at school, and describes

your child’s rights in the disciplinary process. .
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Chapter 1: Definitions and Acronyms

Accommodation - Techniques and materials used to help make learning easier and help children
share what they know. The student is still expected to know the same material and answer the same
questions as fully as the other students.

The Act - The Individuals with Disabilities Education Improvement Act of 2004 (IDEA). “Act” may
also refer to the Family Educational Rights and Privacy Act (FERPA) if such is the context of the
section.

ADA - Americans with Disabilities Act.

ADHD - Attention Deficit Hyperactivity Disorder.

Adult Services - Services pertaining to independent living, vocational development,
pre-employment services, or employment services designed for persons 16 years of age or older.

ARSD 24:05:13.01(1).

Approved Program - A written description of a school district’s, state agency’s, special education
school’s, or community support provider’s policies and procedures for implementing its special

education program that is found by the department to comply with this article. ARSD 24:05:13:01(2).

ARSD - Administrative Rules of South Dakota.

AT - Assistive Technology (See Chapter 9).

At No Cost - “At no cost” means that all specially designed instruction and related services are
provided without charge but does not preclude incidental fees that are normally charged to students
without disabilities or their parents as a part of the general education program. Sec. 300.39(b)(1).

Behavioral Intervention Plan (BIP) - Sometimes called Behavioral Support Plan or Positive
Behavior Intervention Plan, this is a plan that teaches replacement skills and manages
consequences by positively reinforcing desired behaviors (see Chapter 12).

Business Day - means Monday through Friday, except for Federal and State holidays (unless
holidays are specifically included in the designation of business day in a given regulation). Sec.
300.11(b).

CFR - Code of Federal Regulations. The IDEA Part B regulations are contained at 34 C.F.R. Sec.
300.1 through 300.818.

d Acronyms

c
4]
v
c
o

Defin

Chapter1l




Child with a Disability - The term means a child evaluated ... as having an intellectual disability,

a hearing impairment (including deafness), a speech or language impairment, a visual impairment
(including blindness), serious emotional disturbance (referred to in this part as “emotional
disturbance”), an orthopedic impairment, autism, traumatic brain injury, an other health impairment, a
specific learning disability, deaf-blindness, or multiple disabilities, and who, by reason thereof, needs
special education and related services. Sec. 300.8(a)(1). South Dakota’s Administrative Rules switch
the order and add, “which adversely affects educational performance” prior to “and who, by reason
thereof, needs special education and related services.” ARSD 24:05:24.01:01 (see Chapter 5).

Commensurate - Corresponding in size or degree; proportionate (for example, a salary
commensurate with her performance).

Consent - Also referred to as “informed consent” and “parental consent,” it means that the parent
has been fully informed of all information relevant to the activity for which consent is sought, in

his or her native language, or other mode of communication; the parent understands and agrees

in writing to the carrying out of the activity for which his or her consent is sought, and the consent
describes that activity and lists the records (if any) that will be released and to whom; and the parent
understands that the granting of consent is voluntary on the part of the parent and may be revoked
at any time. If a parent revokes consent, that revocation is not retroactive (i.e., it does not negate

an action that has occurred after the consent was given and before the consent was revoked). If the
parent revokes consent in writing for their child’s receipt of special education services after the child
is initially provided special education and related services, the public agency is not required to amend
the child’s education records to remove any references to the child’s receipt of special education and
related services because of the revocation of consent. Sec. 300.9.

Day - means calendar day unless otherwise indicated as a business day or school day.
Sec. 300.11(a).

Day School Program - is a specialized program provided in a facility, a school district, or a
cooperative center that a child attends during the day, returning home at night.
ARSD 24:05:13:01(11).

DOE - Department of Education. DOE could refer to the federal Department of Education, or the
South Dakota Department of Education, depending on the context.

DRS - South Dakota Division of Rehabilitation Services.

Due Process - is a legal term referring to procedures that protect a person’s rights. In special
education, being provided due process means that the required procedural safeguards are followed,
and also describes the administrative hearing process (i.e., “Due Process Complaint” and “Due
Process Hearing”).

Due Process Complaint - is the document that parents must send to the school district and the State
Department of Education (SEA) to file for a due process hearing. It contains information on the child,
a description of the alleged violation relating to the identification, evaluation, or educational placement
of a child, or the provision of a free appropriate public education (FAPE), and a proposed resolution.
The complaint places the school district on notice that the parent is requesting a hearing to resolve
the issues at hand. If a school files for due process, it similarly must file a Due Process Complaint
with the parents and the State. Sec. 300.508 (see Chapter 13).
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Due Process Hearing - is when a party files a Due Process Complaint for a hearing under IDEA, it is
referred to as a “due process hearing.”

ED - Emotional Disturbance or Emotional Disability. The federal regulations use the term, “Emotional
Disturbance.” South Dakota’s Administrative Rules use the term, “Emotional Disability,” to mean the
same thing.

ESA - Educational Service Agency. An ESA is a regional public multiservice agency: authorized

by State law to develop, manage, and provide services or programs to LEAS; recognized as an
administrative agency for purposes of the provision of special education and related services provided
within public elementary schools and secondary schools of the State; includes any other public
institution or agency having administrative control and direction over a public elementary school or
secondary school; and includes entities that meet the definition of intermediate educational unit....
Sec. 300.12. In South Dakota, ESAs would be educational cooperatives.

ESSA - Every Student Succeeds Act of 2015.

ESY — Extended School Year. Special education and/or related services provided when school is not
in session for all students, such as during summer or other school breaks (see Chapter 6).

Evaluation - means procedures used in accordance with §§ 300.304 through 300.311 to determine
whether a child has a disability and the nature and extent of the special education and related
services that the child needs. Sec. 300.15.

Every Student Succeeds Act of 2015 - is commonly known as ESSA, it is a federal law that was
signed on December 10, 2015, to reauthorize the Elementary and Secondary Education Act of

1965 (ESEA). It replaces the No Child Left Behind Act. It made numerous changes to the prior law.
Generally, it gave more authority and flexibility to States in determining accountability standards/
goals and in the accountability systems the States utilize. It removed the “highly qualified teacher”
requirements. It caps the number of students receiving alternative tests at one percent of all students
(about 10 percent of students receiving special education). South Dakota’s Accountability Plan serves
as the framework for all ESSA efforts in the State. ESSA implementation began in the 2017-18

school year.

FAPE - Free Appropriate Public Education.

FBA - Functional Behavioral Assessment.

FERPA - Family Educational Rights and Privacy Act. It is contained at 34 C.F.R. Part 99.

Free Appropriate Public Education - the term “Free Appropriate Public Education” or “FAPE”
means special education and related services that: are provided at public expense, under public
supervision and direction, and without charge; meet the standards of the SEA...; include an
appropriate preschool, elementary school, or secondary school education in the State involved; and

are provided in conformity with an individualized education program (IEP).... Sec. 300.17.

Functional Behavioral Assessment - a process for gathering information to understand the function
(purpose) of behavior to write an effective behavior intervention plan (see Chapter 12).




GED - General Educational Development credential or General Equivalency Diploma. This is testing
students can take as an alternative to completing high school and receiving a regular high school
diploma.

Habilitation - Services focused on providing a person with the skills and/or abilities to qualify or
enable that person for a position or role.

IAES - Interim Alternative Educational Setting.

IDD or I/DD - Intellectual or Developmental Disability.

IDEA - Individuals with Disabilities Education Improvement Act of 2004.
IEE - Independent Educational Evaluation.

IEP - Individualized Education Program. The document parents jointly develop at least annually with
school personnel that contains services provided to a child with a disability (see Chapter 6).

IEP Team - The group of individuals who make decisions regarding a child with a disability’s
identification, evaluation, placement, and provision of a free appropriate public education and who
develop, review, and revise the child’s IEPs (see Chapter 6).

IFSP - Individualized Family Service Plan. This document contains the services provided to children
from birth to age 3 under Part C of IDEA.

Include - In IDEA, “include” means that the items named are not all the possible items that are
covered, whether like or unlike the ones named. Sec. 300.20. For example, the regulation defining
Related Services states that it “includes” and then lists several types of possible related services.
Use of the term, “includes,” means that the list of types of related services is not intended to be an
exhaustive list.

Independent Educational Evaluation - is an evaluation obtained by a parent at public expense (paid
for by the school district) from an evaluator independent of (outside) the local school district because
the parent disagrees with an evaluation conducted or obtained by the school district (see Chapter 13).

Interim Alternative Educational Setting - A placement different from that called for in the child’s
IEP wherein the child must continue to have access to the general education curriculum and receive
services that allow the child to progress toward meeting the child’s annual IEP goals. A child is placed
in an interim alternative educational setting in situations involving discipline (see Chapter 14).

Intelligence Quotient (IQ) - This is a number representing a person’s reasoning ability (measured
using problem-solving tests) as compared to the statistical norm or average for their age, taken
as 100.

LEA - Local Educational Agency, such as a school district.

LRE - Least Restrictive Environment. A learning environment for a child with a disability that
includes, to the maximum extent appropriate, children without disabilities (see Chapter 10).




Mediation - A voluntary process in special education bringing parties together with an impartial
mediator to work with each other to attempt to resolve a disagreement. Parents and school districts
may utilize mediation at any time to attempt to resolve a disagreement. Sec. 300.506 (see Chapter

13).

Modification - Changes made to the curriculum content, whent he expections are beyond the
student’s ability.

Native Language - when used with respect to an individual who is limited English proficient, means
the following: The language normally used by that individual, or, in the case of a child, the language
normally used by the parents of the child...; In all direct contact with a child (including evaluation

of the child), the language normally used by the child in the home or learning environment. For

an individual with deafness or blindness, or for an individual with no written language, the mode

of communication is that normally used by the individual (such as sign language, Braille, or oral
communication). Sec. 300.29.

O&M - Orientation and Mobility services are services provided to students who are blind or visually
impaired by qualified personnel to enable those students to attain systematic orientation to and safe
movement within their environments.... Sec. 300.34(c)(7) (see Chapter 7).

OT - Occupational Therapy are services provided by a qualified occupational therapist; and includes
improving, developing, or restoring functions..., Improving ability to perform tasks for independent
functioning..., Preventing, through early intervention, initial or further impairment or loss of function.
Sec. 300.34(c)(6) (see Chapter 7).

Parent - means a biological or adoptive parent of a child; a foster parent, unless State law,
regulations, or contractual obligations with a State or local entity prohibit a foster parent from acting
as a parent; a guardian generally authorized to act as the child’s parent, or authorized to make
educational decisions for the child (but not the State if the child is a ward of the State); an individual
acting in the place of a biological or adoptive parent (including a grandparent, stepparent, or other
relative) with whom the child lives, or an individual who is legally responsible for the child’s welfare; or
a surrogate parent who has been appointed. Sec. 300.30(a).

Except as provided [below], the biological or adoptive parent, when attempting to act as the parent

under this part and when more than one party is qualified under paragraph (a) of this section to act

as a parent, must be presumed to be the parent for purposes of this section unless the biological or
adoptive parent does not have legal authority to make educational decisions for the child.

If a judicial decree or order identifies a specific person or persons under paragraphs (a)(1) through (4)
of this section to act as the “parent” of a child or to make educational decisions on behalf of a child,
then such person or persons shall be determined to be the “parent” for purposes of this section.

Sec. 300.30(b).

Part B - is the portion of IDEA applying to services provided to children with disabilities ages 3
through 21. Part B is what is addressed in this book.

Part C - is the portion of IDEA applying to services provided to children from birth to age three.



Participating Agency - is an outside public agency, such as vocational rehabilitation, independent
living, employment, etc., that is invited to participate in a child’s transition IEP meeting.

Personally Identifiable Information (PIl) - means information that contains the name of the child,
the child’s parent, or other family member; the address of the child; a personal identifier, such as
the child’s Social Security number or student number; or a list of personal characteristics or other
information that would make it possible to identify the child with reasonable certainty. Sec. 300.32
(see Chapter 13).

Physical Education - is part of the definition of “special education,” which means the development of
physical and motor fitness; fundamental motor skills and patterns; and skills in aquatics, dance, and
individual and group games and sports (including intramural and lifetime sports); and includes special
physical education, adapted physical education, movement education, and motor development. Sec.
300.39(b)(2).

PLAAFP - Present Levels of Academic Achievement and Functional Performance.

Positive Behavioral Supports/Interventions - are individualized approaches to support students
experiencing behavioral difficulties in school, home, and community environments. It is a process
that incorporates goal setting, functional behavioral assessment, plan design, implementation, and
evaluation.

Procedural Safeguards - are protections required by the Individuals with Disabilities Education

Act (IDEA). They are often referred to as “parental rights” and include things such as the right to
review records, independent educational evaluations, prior written notice, transfer of rights, and
more. Procedural safeguards do not spell out what services or accommodations should be in an IEP.
Instead, they describe the ground rules for how you will work with the school (see Chapter 13).

PT - Physical Therapy (see Chapter 7).

Public Agency - includes the SEA, LEAs, ESAs, nonprofit public charter schools that are not
otherwise included as LEAs or ESAs and are not a school of an LEA or ESA, and any other political
subdivisions of the State that are responsible for providing education to children with disabilities. Sec.
300.33. In most situations in South Dakota, it means the local school district (LEA).

Record - Any information recorded in any way, including handwriting, print, videotape, audiotape, or
electronically stored documentation.

Related Services - This means transportation and such developmental, corrective, and other
supportive services as are required to assist a child with a disability to benefit from special education.
Sec. 300.34. The list of related services contained in the federal regulations is non-inclusive, meaning
not limited to those specifically listed (see Chapter 7).

Residential School Program - is an approved specialized program provided in a facility that a child
attends 24 hours a day. ARSD 24:05:13:01(31).

Resolution Meeting - is a legally required meeting between the parents and relevant IEP Team
members to discuss the basis of a Due Process Complaint, so that the school has the opportunity
to resolve the dispute before a hearing occurs. This meeting need not be held if both the school and
parents agree to waive it. Sec. 300.510 (see Chapter 13).
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Response to Scientific, Research-based Intervention - is a method for determining the existence
of a Specific Learning Disability. It may also be referred to as “Response to Intervention,” or “Rtl” (see

Chapter 4).

Rtl - Response to Intervention, is short for “response to scientific, research-based intervention.”
SBVI - Services to the Blind and Visually Impaired.

School Day - means any day, including a partial day that children are in attendance at school for
instructional purposes. School day has the same meaning for all children in school, including children
with and without disabilities. Sec. 300.11(c).

SDCL - South Dakota Codified Laws.
SDSBVI - South Dakota School for the Blind and Visually Impaired.

SEA - State Educational Agency, means the State board of education or other agency or officer
primarily responsible for the State supervision of public elementary schools and secondary schools.
Sec. 300.41. In South Dakota, SEA could refer to the State Department of Education or State Board
of Education.

Section 504 of the Rehabilitation Act - this is from the Rehabilitation Act of 1973, “Section 504”
states that no program or activity receiving federal funds can exclude, deny benefit to, or discriminate
against any person on the basis of disability. Section 504 is contained at 29 U.S.C. Section 794(a)
(see Chapter 12).

Self-Contained Program - is a specialized instructional environment for eligible children in need
of special education or special education and related services who require intensive instructional
procedures. ARSD 24:05:13:01(34).

Services Plan - means a written statement that describes the special education and related services
the LEA will provide to a parentally-placed child with a disability enrolled in a private school who has
been designated to receive services, including the location of the services and any transportation
necessary, consistent with § 300.132, and is developed and implemented in accordance with

§§ 300.137 through 300.139. Sec. 300.37 (see Chapter 11).

SLD - Specific Learning Disability. (See Chapter 4 for a description of the evaluation of a child
suspected of having a specific learning disability).

Special Education - is specially designed instruction, at no cost to the parents, to meet the unique
needs of a child with a disability, including instruction conducted in the classroom, in the home,

in hospitals and institutions, and in other settings, and instruction in physical education. Special
education also includes each of the following: speech-language pathology services, or any other
related service, if the service is considered special education rather than a related service under State
standards; travel training; and vocational education. Sec. 300.39(a).

Specially Designed Instruction - means adapting, as appropriate to the needs of an eligible child
under this part, the content, methodology, or delivery of instruction to address the unique needs of the
child that result from the child’s disability; and to ensure access of the child to the general curriculum,
so that the child can meet the educational standards within the jurisdiction of the public agency that

apply to all children. Sec. 300.39(b)(3).
7



ST/SLT - Speech Therapy/Speech-Language Therapy (see Chapter 7).

Supplementary Aids and Services - means aids, services, and other supports that are provided in
regular education classes, other education-related settings, and in extracurricular and nonacademic
settings, to enable children with disabilities to be educated with children without disabilities to the
maximum extent appropriate in accordance with the LRE requirements of IDEA. Sec. 300.42.

Transition Services - is a coordinated set of activities for a child with a disability that (1) is designed
to be within a results-oriented process, that is focused on improving the academic and functional
achievement of the child with a disability to facilitate the child’s movement from school to post-
school activities, including postsecondary education, vocational education, integrated employment
(including supported employment), continuing and adult education, adult services, independent
living, or community participation; (2) is based on the individual child’s needs, taking into account the
child’s strengths, preferences, and interests; and includes: Instruction; related services; community
experiences; the development of employment and other post-school adult living objectives; and if
appropriate, acquisition of daily living skills and provision of a functional vocational evaluation.

Sec. 300.43(a).

Transition services for children with disabilities may be special education, if provided as specially
designed instruction, or a related service, if required to assist a child with a disability to benefit from
special education. Sec. 300.43(b). (See Chapter 8).

Travel Training - is the part of the definition of special education, “Travel Training” means providing
instruction, as appropriate, to children with significant cognitive disabilities, and any other children
with disabilities who require this instruction, to enable them to develop an awareness of the
environment in which they live; and learn the skills necessary to move effectively and safely from
place to place within that environment (e.g., in school, in the home, at work, and in the community).
Sec. 300.39(b)(4).

USC - United States Code. IDEA is located at 20 U.S.C. Section 1400 et seq.

Vocational Education - means organized educational programs that are related to the preparation
of individuals for paid or unpaid employment, or for additional preparation for a career not requiring a
baccalaureate or advanced degree. Sec. 300.39(b)(5).

VR - Vocational Rehabilitation are services provided by the South Dakota Division of Rehabilitation
Services and the South Dakota Services to the Blind and Visually Impaired.

Ward of the State - is a child who, as determined by the State where the child resides, is (1) a foster
child; (2) a ward of the State; or (3) in the custody of a public child welfare agency. Ward of the State
does not include a foster child who has a foster parent who meets the definition of a parent in Sec.
300.30. Sec. 300.45.
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Chapter 2: Purposes and Applicability of Part B
to State and Local Educational Agencies

What is the purpose of Part B of IDEA? How does it apply to
the work of state and local educational agencies?

What the Federal Regulations Say . ..
Purposes - The purposes of this part are:
a) To ensure that all children with disabilities have available to them a free appropriate
public education that emphasizes special education and related services designed to meet

their unique needs and prepare them for further education, employment, and independent
living.

bility

Ica

b) To ensure that the rights of children with disabilities and their parents are protected.

c) To assist States, localities, educational service agencies, and Federal agencies to provide for
the education of all children with disabilities; and

d) To assess and ensure the effectiveness of efforts to educate children with disabilities.
Sec. 300.1.

Applicability of Part B to State and local agencies - States - This part applies to each State that
receives payments under Part B of the Act, as defined in Sec. 300.4. Sec. 300.2(a).

Public agencies within the State - The provisions of this part:
1. apply to all political subdivisions of the State that are involved in the education of children with
disabilities, including:

o
o
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(i) The State educational agency (SEA);

(ii) Local educational agencies (LEAs), educational service agencies (ESAs), and public
charter schools that are not otherwise included as LEAs or ESAs and are not a
school of an LEA or ESA;

(iiif) Other State agencies and schools (such as Departments of Mental Health and
Welfare and State schools for children with deafness or children with blindness);

Chapter 2

(iv) State and local juvenile and adult correctional facilities; and

2. are binding on each public agency in the State that provides special education and related
services to children with disabilities, regardless of whether that agency is receiving funds
under Part B of the Act. Sec. 300.2(b).

Private schools and facilities — Each public agency in the State is responsible for ensuring that the
rights and protections under Part B of the Act are given to children with disabilities:

1. referred to or placed in private schools and facilities by that public agency; or
2. placed in private schools by their parents under the provisions of Sec. 300.148. Sec. 300.2(c).
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What the Regulations Mean . ..

The purposes of IDEA result from extensive Congressional findings. Prior to enactment of the

first version of IDEA, the Education for All Handicapped Children Act of 1975 (Public Law
94-142), the educational needs of millions of children with disabilities were not being fully met
because the children did not receive appropriate educational services, they were excluded entirely
from the public school system and from being educated with their peers, their disabilities went
undiagnosed and prevented them from having a successful educational experience, or there was a
lack of resources within the public school system, forcing families to find services elsewhere.

The initial Congressional emphasis was on access to schools and providing children with disabilities
an appropriate education. Over the years, Congress has determined that IDEA has been impeded by
low expectations.

With the 2004 Amendments, Congress stated that 30 years of research and experience has
demonstrated that education for children with disabilities can be more effective by having high
expectations for children and ensuring their access to the general education curriculum in the regular
classroom, to the maximum extent possible, in order to:

1. meet developmental goals.
2. to the maximum extent possible, meet the challenging expectations established for all children.
3. be prepared to lead productive and independent adult lives, to the maximum extent possible.

Congress listed numerous ways in which education of children with disabilities can be made

more effective at 20 U.S.C. §1400(c). Some of those topics included: Strengthening the role and
responsibility of parents; supporting high-quality, intensive preservice preparation and professional
development for all school personnel who work with children with disabilities to ensure they have

the skills and knowledge necessary to improve children’s academic achievement and functional
performance; supporting the use of technology to maximize accessibility; and being more responsive
to both minority groups and children with limited English proficiency.

IDEA broadly applies to numerous educational agencies. It not only applies to the SEA (State
Educational Agency) and LEAs (Local Educational Agencies), but it also applies to Educational
Services Agencies, special State schools for children who are deaf or blind, State Departments of
Corrections and Mental Health, and charter schools for those states that have charter schools.

What Parents Should Know . ..

@ One of the purposes of IDEA is to ensure all children with disabilities receive a Free
Appropriate Public Education (FAPE). IDEA is not a “one size fits all” law or program. Instead,
each decision made on behalf of a child with a disability must be based on that child’s unique needs,
whether that be the evaluations performed to determine eligibility and/or the services the child
requires, the measurable annual goals, the special education services a child requires, whether the
child requires any related services, and when the services will begin, the frequency of the services,
the duration of the services, and the location where services will be provided, etc.

12



Within the purposes of IDEA is the clear mandate that “appropriate services” means not only the
provision of special education and related services to meet academic needs, but also to meet a
child’s functional needs and to be sufficient to prepare the child for further education, employment,
and independent living. Congress has thus placed a much greater emphasis on “transition services,”
meaning a level of services to allow the child to seamlessly move from the public school to
employment, various post-secondary education opportunities, independent living, adult services, and/
or community participation. IDEA has come a long way from its initial emphasis on simply getting
children with disabilities inside the school doors, to that of achieving specific outcomes by the time the
child leaves the public school.

NOTES
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Chapter 3: Child Find Services

What is Child Find and how does it apply to families and
schools?

. What the Federal Regulations Say . ..

General Requirement - The State must have in effect policies and procedures to ensure that

all children with disabilities residing in the State, including children with disabilities who are
homeless children or are wards of the State, and children with disabilities attending private schools,
regardless of the severity of their disability, and who are in need of special education and related
services, are identified, located, and evaluated. Sec. 300.111(a)(1)(i); See also, Sec. 300.131(a).

Out-of-State Children - Each LEA in which private, including religious, elementary schools and
secondary schools are located must, in carrying out the child find requirements in this section, include
parentally-placed private school children who reside in a State other than the State in which the
private schools that they attend are located. Sec. 300.131(f).

o What the Regulations Mean . ..

2.} “Child Find” means schools are responsible for locating all children with disabilities in the
school district. School districts have policies and procedures for how they will find children
with disabilities in their districts. Child Find is often done through newspaper announcements, flyers
in public places, or mailings to doctors and hospitals in the area. Most districts also have scheduled
screening programs.

Schools must also evaluate those children suspected of having a disability to see if they need
special education services. This includes children with disabilities attending private schools
(including children whose residence is in another state), children who are homeschooled, and
children not yet of mandatory school age.

What Parents Should Know . ..

@ Schools must locate children who have disabilities and find out if they need special
education. Parents can get a copy of the school’s Child Find policies by asking the principal
or administrator for them. It is best to ask for it by writing a letter. The School’s Child Find
responsibilities exist for children from birth through age 21. (See “FAPE” in Chapter 12).
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https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=49b5b75526f6ae624e23830c0a869af4&term_occur=999&term_src=Title:34:Subtitle:B:Chapter:III:Part:300:Subpart:B:Subjgrp:43:300.131
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=de24cce72a75c3929028bb652ba9b6ab&term_occur=999&term_src=Title:34:Subtitle:B:Chapter:III:Part:300:Subpart:B:Subjgrp:43:300.131
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f31b6027283ea1d85fcbbf0ce99cf4e9&term_occur=999&term_src=Title:34:Subtitle:B:Chapter:III:Part:300:Subpart:B:Subjgrp:43:300.131
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=5610bc66d367e8bcdc16da4706fdf626&term_occur=999&term_src=Title:34:Subtitle:B:Chapter:III:Part:300:Subpart:B:Subjgrp:43:300.131
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=5610bc66d367e8bcdc16da4706fdf626&term_occur=999&term_src=Title:34:Subtitle:B:Chapter:III:Part:300:Subpart:B:Subjgrp:43:300.131

In South Dakota. ..
. Each school district shall develop and utilize a system for the identification, location,

and evaluation of children in need of special education or special education and related
services. The system must include all children residing within the jurisdiction of the district who are
ages birth through 21 regardless of the severity of their disability, including children in all public
and private agencies and institutions, private schools, including religious schools, and children
receiving alternative instruction under SDCL 13-27-3 within the legal boundaries of the district. The
requirements of this section apply to:

1. wards of the state, and highly mobile children with disabilities such as migrant, and homeless
children; and

2. children who are suspected of being children with disabilities; even though they are advancing
from grade to grade. ARSD 24:05:22:01.

Tip ...
@ Child Find responsibilities include ALL children within a district, including children who are
home schooled and who attend private schools within school district boundaries, regardless
of the parents’ actual in-state or out-of-state residence.

NOTES
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Chapter 4: Evaluation and Reevaluation

What is the process of referral for an evaluation if the family
or the school has concerns?

. What the Federal Regulations Say . ..

Request for initial evaluation - Consistent with the consent requirements in Sec. 300.300,
either a parent of a child or a public agency may initiate a request for an initial evaluation to
determine if the child is a child with a disability. Sec. 300.301(b).

N What the Regulations Mean . ..

e Any State educational agency, local school district, or any other state agency that thinks

' a child might have a disability can make a referral to a local school district for an initial
evaluation. Parents can also make referrals if they have concerns about the development of
their child.
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School staff are required, because of their “Child Find” responsibilities, to make a referral when
they suspect a child may have a disability. School teachers and other school professionals should
receive training so that they know what to look for in terms of a child possibly having a qualifying
disability under IDEA.

Chapter 4

What Parents Should Know . ..

If your child’s doctor tells you that your child has developmental delays or a specific
condition, parents should consider referring their child to the local school district for an
evaluation to determine if the child qualifies for special education services.

Some schools have a referral form. If parents choose to write a letter to the school to ask the school
to evaluate the child, they should write the date at the top of the letter and sign it. Parents should
keep a copy of the signed letter. Schools will not start the evaluation process until parents provide
them with signed consent.

Parents can ask the school for a copy of the procedural safeguards for the special education process,
although the school must provide it when a referral occurs.

NOTES
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-~ In South Dakota . ..

@ Referral - Referral includes any written request which brings a student to the attention of a
school district administrator (building principal, superintendent, or special education director)
as a student who may need special education. A referral made by a parent may be submitted

verbally, but it must be documented by a district administrator. Other sources of referrals include the

following:

1. Referral through screening.

2. Referral by classroom teacher.

3. Referral by other district personnel.

4. Referral by other public or private agencies.

5. Referral by private schools, including religious schools. ARSD 24:05:24:01.

Duties of a district after referral - Upon receiving a referral the school district shall conduct

an informal review or may proceed with the evaluation process. An informal review includes a
conference, if appropriate and necessary, either in person or by telephone, with the person making
the referral and a review of the student’s school record. ARSD 24:05:24:02.

Duties of a district after informal review - If, after an informal review arising from a parental
referral, the district determines that no evaluation is necessary, the district shall inform the parents
of its decision and the reasons for the decision. It shall also inform the parents of their due process
rights. If after informal review, the district determines that further evaluation is necessary, the district
shall conduct a full and individual evaluation with the consent of the parents. ARSD 24:05:24:03.

Documentation of referrals not evaluated - All referrals of students that do not result in evaluation
must be documented by the district. ARSD 24:05:24:04.

Tip ...
@ Since there is no timeframe for responding to a referral, sometimes schools are slow or fail to
respond during the referral process, losing what could be invaluable time for a child. Parents
may need to follow-up as needed to obtain a response. If a school does not respond in a timely
manner, parents may utilize the State Complaint process. See Chapter 13.

Does the school need parental consent prior to an evaluation
being conducted?

o=/ Parental consent for initial evaluation - The public agency proposing to conduct an initial
evaluation to determine if a child qualifies as a child with a disability ... must, after providing
notice..., obtain informed consent ... from the parent of the child before conducting the evaluation.
Parental consent for initial evaluation must not be construed as consent for initial provision of special
education and related services. Sec. 300.300(a)(1).

O What the Federal Regulations Say . ..
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Refusal - If the parent of a child enrolled in public school or seeking to be enrolled in public school
does not provide consent for initial evaluation..., or the parent fails to respond to a request to provide
consent, the public agency may, but is not required to, pursue the initial evaluation of the child by
utilizing the procedural safeguards [i.e., mediation, due process hearing], if appropriate, except to the
extent inconsistent with State law relating to parental consent. Sec. 300.300(a)(3)(i).

Parental consent for reevaluations - Each public agency must obtain informed parental consent
... prior to conducting any reevaluation of a child with a disability. If the parent refuses to consent to
the reevaluation, the public agency may, but is not required to, pursue the reevaluation by using the
consent override procedures.... Sec. 300.300(c)(1).

The informed parental consent ... need not be obtained if the public agency can demonstrate that it
made reasonable efforts to obtain such consent; and the child’s parent has failed to respond.
Sec. 300.300(c)(2).

A public agency may not use a parent’s refusal to consent to one service or activity under paragraphs
(a) or (d)(2) of this section to deny the parent or child any other service, benefit, or activity of the
public agency, except as provided in this part. Sec. 300.300(d)(3).

To meet the reasonable efforts requirement ... the public agency must document its attempts to obtain
parental consent using the procedures in Sec. 300.322(d). See page 50, Sec. 300.300(d)(5).

¢/ The school cannot evaluate a child until it has the parent’s written permission (consent).
This permission is for initial evaluation/reevaluation only, not for receiving special education
services.

@ What the Regulations Mean . ..

The school must tell the parents in writing (provide written notice) about all evaluations. If new testing
is needed, the school must also tell the parents who will do the testing (if known), their title and
qualifications, and what kind of testing they will do. Parents must be a part of the team deciding which
evaluations the child requires. While parents have input on areas to be evaluated, the school selects
the specific test instruments and the staff who will give them.

If the parent refuses to give consent for the evaluation or reevaluation, the school has two options; do
nothing and the process stops; or file for a due process hearing to attempt to get a hearing officer to
order an evaluation.

When parents refuse to allow their child to be evaluated, the school has to decide how important
it is to test the child. The main issue is for the child to receive a Free Appropriate Public Education
(FAPE).

The school must be able to show the ways that it tried to get the consent of any parent who does not
respond to the school’s request for consent to an initial or reevaluation. (See “Parent Participation”
in Chapter 6). With a reevaluation only, the school can go ahead with the testing if a parent does not
respond to the request for consent.
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What Parents Should Know . ..

Parents must give written consent before a school can conduct evaluations. The timeline for

conducting evaluations does not begin until the school receives written consent, so it
is important for parents to provide written consent to the school as soon as possible. Parents
can ask the school to explain the purpose of the evaluations and answer any other questions before
giving permission.

Parents have the right to refuse consent for initial evaluations and reevaluations. If parents refuse to
consent to evaluations and the school still feels the child should be evaluated, the school may file for
a due process hearing to attempt to get a hearing officer to require that the child be evaluated.

When a school seeks parental consent for reevaluation, and the parent does not want to consent, the
parent must let the school know. If the parent simply does not respond to the school’s requests for a
reevaluation, the school can evaluate the child without the parents’ permission. See Chapter 13 on
informed consent.

Tip ...

The timeline for conducting evaluations does not begin until parents provide written consent.

In the case of reevaluations only, if parents fail to respond to the school’s request for
permission to reevaluate, the school may go ahead with the testing without first obtaining parental
consent. For further information on parental consent, see Chapters 5 and 13.

NOTES
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What is the procedure for the initial evaluation and what is the
timeframe for completion?

O What the Federal Regulations Say . ..

@= / Each public agency must conduct a full and individual initial evaluation, in accordance with
Secs. 300.305 and 300.306, before the initial provision of special education and related
services to a child with a disability under this part. Sec. 300.301(a).

Procedures for initial evaluation - The initial evaluation must be conducted within 60 days of
receiving parental consent for the evaluation; or if the State establishes a timeframe within which the
evaluation must be conducted, within that time frame; and must consist of procedures to determine if
the child is a child with a disability...; and to determine the educational needs of the child.

Sec. 300.301(c).

Exception - The timeframe ... does not apply to a public agency if the parent of a child repeatedly
fails or refuses to produce the child for the evaluation; or a child enrolls in a school of another
public agency after the relevant timeframe ... has begun, and prior to a determination by the child’'s
previous public agency as to whether the child is a child with a disability. The exception ... applies
only if the subsequent public agency is making sufficient progress to ensure a prompt completion
of the evaluation, and the parent and subsequent public agency agree to a specific time when the
evaluation will be completed. Sec. 300.301(d).

r;:;_. What the Regulations Mean . ..

) The term, “multidisciplinary evaluation,” has been replaced in IDEA 2004 by “full and
individual evaluation.” Children suspected of having a qualifying disability under IDEA must be
thoroughly evaluated before the child can be found eligible for special education services and thus,
before special education services may be provided.

What Parents Should Know . ..
@ Parents are part of the team that will decide what evaluations need to be completed.

~—. In South Dakota . ..

L Pre-placement evaluation. Before any action is taken concerning the initial placement of
a child with disabilities in a special education program, a full and individual initial evaluation
of the child’s educational needs must be conducted. Initial evaluations must be completed within 25
school days after receipt by the district of signed parent consent to evaluate unless other timelines
are agreed to by the school administration and the parents.

Written evaluation reports, determination of eligibility, and conducting an IEP Team meeting
must be completed within 30 calendar days starting on day 26 after the 25-school day
evaluation timeline. If another timeline for completing the evaluation process is agreed to by the
parent and school administration, the written evaluation reports, determination of eligibility, and
conducting an IEP Team meeting must be completed within 30 days from the end of the agreed upon
evaluation timeline. ARSD 24:05:25:03.
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How many evaluations are completed to make sure the school
gets an accurate assessment of my child?

O What the Federal Regulations Say . ..

@~/ In conducting the evaluation, the public agency must not use any single measure or
assessment as the sole criterion for determining whether a child is a “child with a disability”
and for determining an appropriate educational program for the child. Sec. 300.304(b)(2).

The public agency must ensure the child is assessed in all areas related to the suspected disability,
including, if appropriate, health, vision, hearing, social and emotional status, general intelligence,
academic performance, communicative status, and motor abilities. Sec. 300.304(c)(4).

@) What the Regulations Mean . ..
a4

Schools must use more than one test or evaluation procedure to decide if a child qualifies for

special education and to decide the child’s program. IEP Team members, or other qualified
professionals, do the testing, watch the child’s behaviors, and may ask people outside of school such
as the child’s doctor, etc. about the child’s strengths and needs. The team uses all of this information
to help decide if the child qualifies for special education. The child must be tested or evaluated in all
areas of a suspected disability. The evaluation must be broad enough to find all the child’s special
education needs.

What Parents Should Know . ..

@ The IEP Team must look at many things before determining whether a child has a disability.
Parents should tell the IEP Team about their child at home, with family, and in the community.
Parents may also give the IEP Team information from the child’s doctors, therapists, or others.

Schools are responsible for providing or otherwise paying for all evaluations required for a particular
child, in areas such as intelligence, achievement, behavioral/emotional, physical therapy, occupational
therapy, speech therapy, vision, hearing, transition, etc. Schools are also responsible for paying for

all medical evaluations required for determining a child’s medically-related disability that results in the
child’s need for special education and related services. For example, if the school determines a child
needs a medical evaluation for purposes of diagnosing ADHD, the school is responsible for paying for
that medical evaluation.

NOTES
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Will the evaluation process include evaluations from more
than one source and why?

O What the Federal Regulations Say . ..

=/ The public agency must use a variety of assessment tools and strategies to gather relevant
functional, developmental, and academic information about the child, including information
provided by the parent, that may assist in determining whether the child is a child with a disability ...
and the content of the child’s IEP, including information related to enabling the child to be involved
in and progress in the general education curriculum (or for a preschool child, to participate in
appropriate activities). Sec. 300.304(b)(1).

The public agency must use technically sound instruments that may assess the relative contribution
of cognitive and behavioral factors, in addition to physical or developmental factors.
Sec. 300.304(b)(3).

Eﬁ What the Regulations Mean . ..

20/ The IEP Team will get information about the child from many sources. The information can
come from parents, tests, observations, the child’s doctors, or therapists. The information
will be used to decide if the child qualifies for special education. The information will also help the
team write the IEP so that the child can participate in the general education curriculum to the greatest
extent possible. The IEP Team will gather information to understand the whole child. School staff must
use tests that give accurate information.

What Parents Should Know . ..

@ Parents may be asked to write down information about their child for, or meet with, the
evaluators. Sometimes, such as when emotional/behavioral evaluations are conducted,
parents will take an active role by filling out questionnaires on their child. Parents must understand
that a diagnosis from the child’s doctor alone does not make the child eligible for special education
services. (See Chapter 5 on Eligibility).

Parents may ask to see information about the tests their child will take. Parents should ask the school
staff to explain the tests. Parents can look at their child’s answer sheet, but evaluators are not allowed
to show parents the test kit itself.

NOTES
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How do | know if the assessments or testing procedures used
were applicable and non-discriminatory?

O What the Federal Regulations Say . ..

@~/ Each local education agency shall ensure: that assessments and other evaluation materials
used to assess a child are selected and administered so as not to be discriminatory on a

racial or cultural basis; are provided and administered in the child’s native language or other mode of
communication and in the form most likely to yield accurate information on what the child knows and
can do academically, developmentally, and functionally, unless it is clearly not feasible to so provide
or administer; are used for purposes for which the assessments or measures are valid and reliable;
are administered by trained and knowledgeable personnel; and are administered in accordance with
any instruction provided by the producer of the assessments. Sec. 300.304(c)(1).

Each public agency must ensure: Assessments and other evaluation materials include those tailored
to assess specific areas of educational need and not merely those that are designed to provide a
single general intelligence quotient [IQ score]; assessments are selected and administered so as best
to ensure that if an assessment is administered to a child with impaired sensory, manual, or speaking
skills, the test results accurately reflect the child’s aptitude or achievement level or whatever other
factors the test purports to measure, rather than reflecting the child’s impaired sensory, manual, or
speaking skills (unless those skills are the factors that the test purports to measure).

Sec. 300.304(c)(3).

Each public agency must ensure in evaluating each child with a disabiliy..., the evaluation is
sufficiently comprehensive to identify all the child’s special education and related services needs,
whether or not commonly linked to the disability category in which the child has been classified.
Sec. 300.304(c)(6).

Each public agency must ensure that assessment tools and strategies that provide relevant
information that directly assists persons in determining the educational needs of the child are
provided. Sec. 300.304(c)(7).

Each public agency must ensure that assessments of children with disabilities who transfer from one
public agency to another public agency in the same school year are coordinated with those children’s
prior and subsequent schools, as necessary and as expeditiously as possible, consistent with

Sec. 300.301(d)(2) and (e), to ensure prompt completion of full evaluations. Sec. 300.304(c)(5).

@) What the Regulations Mean . ..
"\-ﬂ

The tests used must not discriminate because of a child’s race or culture. As much as

possible, the tests must be given in the language the child normally uses. For example, the
school may use qualified interpreters when children do not speak English or use sign language.
Children may also use communication boards or other communication tools.

The school selects the appropriate tests to measure the child’s needs. The professionals giving the
tests must be properly trained and follow the test’s directions.
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Tests must be selected that can accurately measure what the test intends to measure, taking into
consideration any impaired sensory, manual, or speaking skills. For example, one obviously would not
give a child who is blind or visually impaired a test in written form (unless the purpose of the test is to
determine visual ability).

Schools must evaluate children so that all special education and related services needs are
determined. For example, if the child is on an IEP for a specific learning disability, but also has
emotional or physical impairments, the school must evaluate all areas of concern, not just the child’s
specific learning disability. The evaluation results must provide information to help determine the
child’s educational needs.

What Parents Should Know . ..
@ Parents may ask why the school used one test instrument instead of another one. Parents

may ask the school to use a particular test, but the school makes the final decision on which
test instrument it will use. Parents are often asked to provide information about their child to help the
evaluators determine the child’s educational needs.

A child’s scores on evaluations can vary from day-to-day due to a number of factors. Some such
factors could include:

e the child’s mood or cooperation with attempting to answer questions to the best of his/her
ability;

o effects of medication;

e illness or recent iliness;

e how the child and evaluator got along; and

e time of day.

Testing must be fair to children of all cultures and languages. Parents should tell the school how their
child communicates best. Parents should make sure the school uses their child’s communication
methods for the testing, whether that be a language other than English, or another mode of
communication.

If parents disagree with the results of evaluations, they have the right to an “Independent Educational
Evaluation.” (See Chapter 13).

Will previous or outside evaluations or data be considered in
the evaluation process?

=-» What the Federal Regulations Say . ..

@@=/ Review of Existing Evaluation Data - As part of an initial evaluation (if appropriate)
and as part of any reevaluation under Part B of the Act, the IEP Team and other qualified
professionals, as appropriate, must review existing evaluation data on the child, including evaluations
and information provided by the parents of the child; current classroom-based, local, or State
assessments and classroom-based observations; and observations by teachers and related services
providers.
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On the basis of that review, and input from the child’s parents, identify what additional data, if any,
are needed to determine whether the child is a child with a disability ... and the educational needs of
the child; or, in case of a reevaluation of a child, whether the child continues to have such a disability,
and the educational needs of the child; the present levels of academic achievement and related
developmental needs of the child; whether the child needs special education and related services;

or in the case of a reevaluation of a child, whether the child continues to need special education and
related services; and whether any additions or modifications to the special education and related
services are needed to enable the child to meet the measurable annual goals set out in the IEP of the
child and to participate, as appropriate, in the general education curriculum. Sec. 300.305(a).

Conduct of Review - The group ... may conduct its review without a meeting. Sec. 300.305(b).

Source of Data - The public agency must administer such assessments and other evaluation
measures as may be needed to produce the data ... Sec. 300.305(c).

Requirements if Additional Data are Not Needed - If the IEP Team and other qualified
professionals, as appropriate, determine that no additional data are needed to determine whether

the child continues to be a child with a disability, and to determine the child’s educational needs,

the public agency shall notify the child’s parents of that determination and the reasons for the
determination; and the right of the parents to request an assessment to determine whether the child
continues to be a child with a disability, and to determine the child’s educational needs. The public
agency is not required to conduct the assessment ... unless requested to do so by the child’s parents.
Sec. 300.305(d).

@ What the Regulations Mean . . .

20 N determining which evaluations are needed to decide if a child qualifies or still qualifies for
special education services, the IEP Team, which includes the parents and people appointed
by the school district, must examine all the current information available on the child from various
sources, including information from the child’s parents.

The IEP Team will look at all the child’s previous evaluations and records, including medical,
attendance, behavioral, State and districtwide testing information, etc. The IEP Team will look at
anything that has been tried to enhance the child’s education and look to see if those special things
that were tried helped or hindered the child’s education in any way. The IEP Team will be looking at
how the child learns and participates in regular education classes and other activities in the school.

Based on this review, the IEP Team, which includes the parents, decides whether more testing

is needed, and if so, what kind of testing. The school must tell the parents, in writing, about this
decision. If the IEP Team decides no additional testing is needed in some or all areas, the school
must also explain in the notice to parents why it decided not to do the testing. However, parents retain
the right to require the additional testing for a reevaluation, if they think it is needed.

The IEP Team answers the questions: Does the child have a disability or continue to be a child with a
disability? What are the child’s educational needs? Does the child need special education and related
services?

The IEP Team looks at how well the child is performing at the present time and determines what
special education and related services the child may need to have provided. The IEP Team decides
the extent and how the child will participate in the general curriculum.
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What Parents Should Know . ..

Parents should write down their ideas about what their child needs and gather information
from other sources, such as doctors, therapists, etc. They should provide it to the IEP Team
before the IEP Team meeting. This will help the IEP Team decide what evaluations are needed
and help the school in doing the evaluation. Parents can give the names of other people who have
knowledge of the child. These other people may also be part of the IEP Team.

Parents are active participants in the process of determining the areas in which the child requires
evaluations. As part of the IEP Team, parents help decide what other information is needed to answer
the following questions:

e Does the child have a disability or continue to be a child with a disability?
e \What are the educational needs of the child?

e How is the child doing right now? and

e \What special education and related services does the child need?

Parents should ask the school personnel how they used or disregarded the information provided by
them.

Sometimes the IEP Team will feel more testing is not needed and must tell the parents why. However,
in this situation, the parents still have a right to have further testing done by the school in the areas
the team felt testing was not needed. Parents should make their request in writing.

When will my child be reevaluated and who decides that?

O What the Federal Regulations Say . ..

==/ A public agency must ensure that a reevaluation of each child with a disability is conducted
... if the public agency determines that the educational or related services needs, including
improved academic achievement and functional performance, of the child warrant a reevaluation; or if
the child’s parent or teacher requests a reevaluation. A reevaluation ... may not occur more than once
a year, unless the parent and public agency agree otherwise; and must occur at least every three
years, unless the parent and the public agency agree that a reevaluation is unnecessary.
Sec. 300.303.

Eﬁ What the Regulations Mean . ..

“*{/ The school must reevaluate the child at least every three years or more frequently if
warranted (but not more often than once a year unless the parent and school agree).
A reevaluation prior to three years should be strongly considered when a child’s disability has
clearly worsened or where significant progress has been made. A parent or teacher may ask for
a reevaluation at any time. When a reevaluation is considered, the IEP Team reviews existing
information and decides whether new tests are needed.
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What Parents Should Know . ..

The IEP Team will do a reevaluation (sometimes referred to as a “3-year evaluation”) to

determine how a child’s needs have changed. This reevaluation may show the child requires
new goals, additional, different, or fewer services, or that the child no longer requires special
education services.

If parents believe their child’s needs have changed, they may ask for a reevaluation at any time,
but if at least a year has not passed since the last evaluation, the school would have to agree to the
reevaluation.

-~ In South Dakota . ..

) Reevaluations must be completed within 25 school days after receipt by the district of signed
consent to reevaluate unless other time limits are agreed to by the school administration and
the parents, consistent with ARSD 24:05:25:03 (written evaluation reports, determination of continuing
eligibility, and conducting IEP Team meeting must be completed within 30 calendar days starting on
day 26 after the 25-school day reevaluation timeline). ARSD 24:05:25:06.

Tip ...

@ The provisions above in no way affect a parent’s right to an independent educational
evaluation (IEE), should the parent disagree with evaluations conducted by the school
(see Chapter 13).

Does the school have to reevaluate before determing my child
is no longer eligible for special education services?

-~ What the Federal Regulations Say . ..

2=/ A public agency must evaluate a child with a disability ... before determining that the child
is no longer a child with a disability. The evaluation ... is not required before the termination
of a child’s eligibility ... due to graduation from secondary school with a regular diploma, or due to
exceeding the age eligibility for FAPE under State law. Sec. 300.305(e)(1), (2).

For a child whose eligibility terminates under circumstances described in paragraph (e)(2) ... a public
agency must provide the child with a summary of the child’s academic achievement and functional
performance, which shall include recommendations on how to assist the child in meeting the child’s
post-secondary goals. Sec. 300.305(e)(3).

A determination that the child is no longer eligible to receive special education, or related
services must be based on reevaluation, not simply observation or opinion.

@) What the Regulations Mean . ..
"\-ﬂ
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What Parents Should Know . ..

A determination that a child no longer requires special education services cannot be made

without first conducting a reevaluation, except for when the child graduates with a regular
diploma or ages out of the system. In other words, schools cannot take the child off an IEP without
valid justification based on new evaluations.

When a student’s eligibility terminates due to graduation or aging-out of services, the student will
receive a “summary of the child’s academic achievement and functional performance.” This summary
should assist those students planning on further education, as it will include recommendations on
how to assist the child in meeting the child’s post-secondary goals.

How does my child qualify under the category of Specific
Learning Disability?

w= / A State must adopt, consistent with Sec. 300.309, criteria for determining whether a child has
a specific learning disability as defined in Sec. 300.8(c)(10). In addition, the criteria adopted
by the State

1. must not require the use of a severe discrepancy between intellectual ability and achievement
for determining whether a child has a specific learning disabilit;

O What the Federal Regulations Say . ..

2. must permit the use of a process based on the child’'s response to scientific, research-based
intervention; and

3. may permit the use of other alternative research-based procedures for determining whether a
child has a specific learning disability.... Sec. 300.307(a).

A public agency must use the State criteria adopted in determining whether a child has a specific
learning disability. Sec. 300.307(b).

Specific Learning Disability is defined as: a disorder in one or more of the basic psychological
process involved in understanding or in using language, spoken or written, that may manifest itself
in the imperfect ability to listen, think, speak, read, write, spell, or to do mathematical calculations,
including conditions such as perceptual disabilities, brain injury, minimal brain dysfunction, dyslexia,
and developmental aphasia. Sec. 300.8(c)(10)(i).

Disorders not included - Specific learning disability does not include learning problems that are

primarily the result of visual, hearing, or motor disabilities, of intellectual disabilities, of emotional
disturbance, or of environmental, cultural, or economic disadvantage. Sec. 300.8(c)(10)(ii).
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Additional group members - The determination of whether a child suspected of having a specific
learning disability is a child with a disability as defined in Sec. 300.8, must be made by the child’s
parents and a team of qualified professionals, which must include:

1. the child’s regular teacher; or

2. if the child does not have a regular teacher, a regular classroom teacher qualified to teach a
child of his or her age; or

3. for a child of less than school age, an individual qualified by the SEA to teach a child of his
or her age;

and at least one person qualified to conduct individual diagnostic examinations of children, such
as a school psychologist, speech-language pathologist, or remedial reading teacher.
Sec. 300.308.

@) What the Regulations Mean . ..
&)

Prior to the 2004 amendments to IDEA, specific learning disabilities were determined based

solely on use of the “severe discrepancy between intellectual ability and achievement” model.
IDEA 2004 requires States to adopt criteria that allows for additional methods for determining whether
a child has a specific learning disability. School districts, in turn, must follow the criteria developed by
the State. When determining the existence of a specific learning disability, IDEA requires that certain
individuals be part of the group making that determination.

What Parents Should Know . ..

The definition of specific learning disability has not changed, but the 2004 Amendments

allowed for school districts to use the “response to scientific, research-based intervention”
(Rtl) method for determining the existence of a specific learning disability instead of the “severe
discrepancy” method. Since 2004, very few school districts in South Dakota have an approved plan
for using Rtl for identification of students with specific learning disabilities. When a school district uses
Rtl, it is important for parents to understand it is to be used only to determine whether a student has a
specific learning disability; it should not be used as a basis for evaluating other disabilities.

Dyslexia is a common type of specific learning disability most commonly associated with reading.
Students with Dyslexia may have deficits in other areas, such as writing (Dysgraphia), math
(Dyscalculia), and motor skills/developmental coordination (Dyspraxia). The South Dakota
Department of Education, Special Education Programs, has a useful booklet on its website, “The
Dyslexia Handbook in South Dakota”.

~—. In South Dakota . ..

L) South Dakota’s administrative rules regarding the evaluation and determination of the
existence of a specific learning disability are contained at ARSD 24:05:24.01:18 and
24:05:24.01:19; and 24:05:25:07 through 24:05:25:13.01. (See page 36 for South Dakota’s rules,
where they differ from the federal regulations).
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What are the different ways to determine if my child has a
specific learning disability?

-~— What the Federal Regulations Say . ..

®

o= |/ Criteria for determining the existence of a specific learning disability - The group may

1.

determine that a child has a specific learning disability ... if:

the child does not achieve adequately for the child’s age or to meet State-approved grade-level
standards in one or more of the following areas, when provided with learning experiences and
instruction appropriate for the child’s age or State-approved grade-level standards:

a. oral expression,

b. listening comprehension,
written expression,

basic reading skill,
reading fluency skills,
reading comprehension,
mathematics calculation,

S@ ™o oo

. mathematics problem solving.

2. the child does not make sufficient progress to meet age or State-approved grade-level

standards in one or more of the [above] areas ... when using a process based on the child’s
response to scientific, research-based intervention; or the child exhibits a pattern of strengths
and weaknesses in performance, achievement, or both, relative to age, State-approved grade
level standards, or intellectual development, that is determined by the group to be relevant to
the identification of a specific learning disability, using appropriate assessments; and

3. the group determines that its findings are not primarily the result of:

a. avisual, hearing, or motor disability;

b. intellectual disability;

emotional disturbance;

cultural factors;

environmental or economic disadvantage; or
limited English proficiency. Sec. 300.309(a).

= ® oo

To ensure that underachievement in a child suspected of having a specific learning disability is not
due to lack of appropriate instruction in reading or math, the group must consider, as part of the
evaluation ...

1.

data that demonstrate that prior to, or as a part of, the referral process, the child was provided
appropriate instruction in regular education settings, delivered by qualified personnel; and

data-based documentation of repeated assessments of achievement at reasonable intervals,
reflecting formal assessment of student progress during instruction, which was provided to the
child’s parents. Sec. 300.309(b).
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The public agency must promptly request parental consent to evaluate the child to determine if the
child needs special education and related services and must adhere to the timeframes described in
Secs. 300.301 and 300.303, unless extended by mutual written agreement of the child’s parents and
a group of qualified professionals ...

1. if, prior to a referral, a child has not made adequate progress after an appropriate period of
time when provided instruction, as described in paragraphs (b)(1) and (b)(2) of this section;
and

2. whenever a child is referred for an evaluation. Sec. 300.309(c).

Eﬁ What the Regulations Mean . ..

v/ The existence of a “specific learning disability” used to be made solely by comparing scores
on achievement tests in the eight areas listed with full-scale scores on intelligence or “IQ”

tests (unless there was a wide variance between verbal and performance scores, in which case the
higher score was used). If the achievement score was significantly lower than the intelligence score
(a severe discrepancy) in one or more areas, the team would determine whether, as a result, the child
requires special education services.
Now, another method, called the child’s “
may also be used.

response to scientific, research-based intervention” (Rtl),

The IEP Team must determine that its findings of underachievement are not primarily the result of
other disabilities, or cultural, environmental, or economic factors, or limited English ability. If they are,
or if the child’s underachievement is due to previous failure to appropriately teach the child in reading
or math, the child will not be found to have a specific learning disability.

The school must promptly request parental consent to evaluate if the child is referred for evaluation
or following a determination that appropriate instruction had been provided and data-based
documentation showed lack of achievement. The timelines for evaluating a child for a specific
learning disability are the same as with other disabilities. Therefore, if parents request that their child
be evaluated, the school cannot use Rtl as a basis for extending the evaluation timeline or for denying
evaluations.

What Parents Should Know . ..

The regulations list eight separate areas in which a student may be found to have a specific
learning disability. If a student is evaluated and found to have specific learning disabilities, the
student could be found eligible in anywhere from one to all eight areas.

Parents should ask questions when the Rtl method is used if they do not understand what the IEP
Team members have told them in regard to what was considered, how it was applied, and how the
conclusion was reached regarding their child’s eligibility determination. Parents may also ask the
school personnel what training they have received in using Rtl.
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Since there are different ways to determine a specific learning
disability, how does the IEP Team make the final decision?

O What the Federal Regulations Say . ..

@= / Observation - The public agency must ensure that the child is observed in the child’s
learning environment (including the regular classroom setting) to document the child’s
academic performance and behavior in the areas of difficulty. Sec. 300.310(a).

The group..., in determining whether a child has a specific learning disability, must decide to:

1. use information from an observation in routine classroom instruction and monitoring of the
child’s performance that was done before the child was referred for an evaluation; or

2. have at least one member of the group ... conduct an observation of the child’s academic
performance in the regular classroom after the child has been referred for an evaluation and
parental consent is obtained. Sec. 300.310(b).

In the case of a child of less than school age or out of school, a group member must observe the child
in an environment appropriate for a child of that age. Sec. 300.310(c).

Specific Documentation for the Eligibility Determination - For a child suspected of having a
specific learning disability, the documentation of the determination of eligibility, as required in Sec.
300.306(a)(2), must include a statement of:

e whether the child has a specific learning disability;

e the basis for making the determination, including an assurance that the determination has
been made in accordance with Sec. 300.306(c)(1);

e the relevant behavior, if any, noted during the observation of the child and the relationship of
that behavior to the child’s academic functioning;

e the educationally relevant medical findings, if any;

e whether the child does not achieve adequately for the child’s age or to meet State-approved
grade-level standards consistent with Sec. 300.309(a)(1); and the child does not make
sufficient progress to meet age or State-approved grade-level standards consistent with Sec.
300.309(a)(2)(i); or the child exhibits a pattern of strengths and weaknesses in performance,
achievement, or both, relative to age, State-approved grade-level standards or intellectual
development consistent with Sec. 300.309(a)(2)(ii);

e The determination of the group concerning the effects of a visual, hearing, or motor disability;
intellectual disability; emotional disturbance; cultural factors; environmental or economic
disadvantage; or limited English proficiency on the child’s achievement level; and

e if the child has participated in a process that assesses the child’s response to scientific,
research-based intervention, the instructional strategies used and the student-centered data
collected; and the documentation that the child’s parents were notified about the State’s
policies regarding the amount and nature of student performance data that would be collected
and the general education services that would be provided; strategies for increasing the child’s
rate of learning; and the parents’ right to request an evaluation. Sec. 300.311(a).

Each group member must certify in writing whether the report reflects the member’s conclusion. If
it does not reflect the member’s conclusion, the group member must submit a separate statement
presenting the member’s conclusions. Sec. 300.311(b).
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Z*ES What the Regulations Mean . ..

0/ Part of the process for determining whether a child has a specific learning disability is
classroom observation. The IEP Team will determine whether to use previous observations, if
any, or conduct a new observation as part of the evaluation process.

When a child is determined to have a specific learning disability, the IEP Team must document its
decision, including the basis for that determination, any behaviors observed, any educationally-
relevant medical findings, the method used to determine the existence of the specific learning
disability and the determination the group made, the determination of the group regarding the effects
of any other disability or other factors, and if the school used the response to scientific, research-
based intervention (Rtl), the data collected and the documentation provided to the parents.

Each team member needs to certify in writing whether they agree with the report’s determination, and
if not, must submit a separate statement of their conclusions.

What Parents Should Know . ..

The determination of a child’s eligibility to receive services as a student with a “specific

learning disability” must be made by team consensus after having been provided and
discussing the evaluation and observation information. If any team member disagrees with the
conclusions of the majority of the team, they must submit a statement documenting their own
conclusions. This process is used only with specific learning disabilities. Parents may challenge the
team’s decision through the due process procedures. (See Chapter 13).

~—, In South Dakota. ..
L1} South Dakota’s administrative rules contain differences from the federal regulations that
parents, educators, and other professionals should be aware of, in bold italics below.

South Dakota uses the term, “Cognitive Disability,” in place of the term, “Intellectual Disability,”
which is used in the federal regulations. In the area of specific learning disabilities, this difference

in terms is found at ARSD 24:05:24.01:18 (Specific Learning Disability Defined); 24:05:24.01:19(3)
(Criteria for Specific Learning Disability); and 24:05:25:12(6) (Written Documentation of Eligibility for
Specific Learning Disabilities).

South Dakota also uses “Emotional Disability” in place of “Emotional Disturbance,” which is used in
the Federal Regulations.

Observation for specific learning disabilities - The school district shall ensure that the child is
observed in the child’s learning environment (including the regular classroom setting) to document the
child’s academic performance and behavior in the areas of difficulty.

The group, in determining whether a child has a specific learning disability, must decide to:

1. use information from an observation in routine classroom instruction and monitoring of the
child’s performance that was done before the child was referred for an evaluation, as in a
response to intervention model; or

2. have at least one member of the group conduct an observation of the child’s academic
performance in the regular classroom after the child has been referred for an evaluation and
parental consent is obtained, as in a discrepancy model. ARSD 24:05:25:11.
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Written Documentation of eligibility for specific learning disabilities - For a child suspected of
having a specific learning disability, the documentation of eligibility should also consider the following
additional points:

e If using the discrepancy model, the group finds that the child has a severe discrepancy
of 1.5 standard deviations between achievement and intellectual ability in one or more
of the eligibility areas, the group shall consider regression to the mean in determining
the discrepancy; and

e Ifusing the response to intervention model for eligibility determination, the group shall
demonstrate that the child’s performance is below the mean relative to age or state
approved grade level standards. ARSD 24:05:25:12.

Response to intervention model - School districts that elect to use a response to intervention
model as part of the evaluation process for specific learning disabilities shall submit to

the state for approval a formal proposal that at a minimum addresses the provisions in
24:05:25:12. ARSD 24:05:25:13.01.

What Parents Should Know . ..

When the discrepancy model is used, South Dakota requires use of a statistical “regression

formula” chart to determine whether the required standard deviation exists. Unless there is a
difference of more than one standard deviation between Verbal and Performance 1Q scores, in which
case the higher of the two scores is used, the Full-scale I1Q score is used for the comparison.

NOTES
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Chapter 5: Eligibility

After the evaluation, who determines if my child is eligible for
special education services?

What the Federal Regulations Say . ..
Upon completion of the administration of assessments and other evaluation measures, a

group of qualified professionals and the parent of the child determines whether the child is
a “child with a disability” ... and the educational needs of the child; and the public agency provides
a copy of the evaluation report and the documentation of determination of eligibility at no cost to the
parent. A child must not be determined to be a child with a disability ... if the determinant factor for
that determination is lack of appropriate instruction in reading...; lack of appropriate instruction in
math; or limited English proficiency; and the child does not otherwise meet the eligibility criteria.
Sec. 300.306(a), (b).

N What the Regulations Mean . ..

24 Once the evaluations are completed, a group of individuals (typically those who would be
on the IEP Team), including the parents, decides if the child qualifies for special education
services. The team will use State rules to decide if the child qualifies for special education. The
team cannot decide the child has a disability if the child’s delays are caused by poor or limited
instruction in basic subjects or because the child has limited English skills.

2
—
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What Parents Should Know . ..

@ Parents are a part of the decision-making team and help in the process of determining
eligibility. Parents must receive a copy of all evaluation reports regarding their child.
Parents should ask to receive a copy of evaluation reports to review before the meeting to assist
them in actively participating in the meeting. Children can be determined eligible for services based
on one or multiple categories. Parents should be wary of schools improperly using the criteria for
specific learning disability to deny services to children who would be eligible in a different category.

Chapter 5

In South Dakota. ..

For purposes of determining eligibility, South Dakota defines and/or provides criteria for
determining the existence of autism spectrum disorder, deaf-blindness, deafness, hearing
loss, cognitive disability, multiple disabilities, orthopedic impairment, other health
impairments, emotional disability, specific learning disabilities, speech or language impairments,
traumatic brain injury, or vision loss including blindness. ARSD Chapter 24:05:24.01.

Included within this Chapter are definitions of “Prolonged Assistance” (24:05:24.01:15) and “IEP Team
Override” (24:05:24.01:31).
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Prolonged assistance defined - Children from birth through two may be identified as needing prolonged
assistance if, through a full and individual evaluation, they score two standard deviations or more below
the mean in two or more of the following areas: cognitive development, physical development including
vision and hearing, communication development, social or emotional development, and adaptive
development. ARSD 24:05:24.01:15.

The South Dakota Department of Education, Special Education Programs, website contains a technical
assistance guide for determining eligibility in South Dakota, “Eligibility Guide”.

How is it determined if my child qualifies as a “child with a
disability?”

m= / “Child with a disability” means a child evaluated ... as having an intellectual disability, a hearing
impairment (including deafness), a speech or language impairment, a visual impairment
(including blindness), a serious emotional disturbance (referred to in Part B as “emotional disturbance”),
an orthopedic impairment, autism, traumatic brain injury, another health impairment, a specific learning
disability, deaf-blindness, or multiple disabilities, and who, by reason thereof, needs special education and
related services. Sec. 300.8(a)(1).

O What the Federal Regulations Say . ..

If it is determined, through an appropriate evaluation..., that a child has one of the disabilities identified in
... this section, but only needs a related service and not special education, the child is not a child with a
disability under this part. Sec. 300.8(a)(2)(i).

Children aged three through nine experiencing developmental delays - Child with a disability for
children ages three through nine (or any subset of that age range, including ages three through five), may,
subject to the conditions described in Sec. 300.111(b), include a child who is experiencing developmental
delays, as defined by the State and as measured by appropriate diagnostic instruments and procedures,
in one or more of the following areas: Physical development, cognitive development, communication
development, social or emotional development, or adaptive development; and who, by reason thereof,
needs special education and related services.

Sec. 300.8(b).

IDEA eligibility is described as requiring a child to meet the following two-part criteria: a child must
have a disability that fits into one or more of the above categories; and as a result of the disability,
the child must require special education services.

@) What the Regulations Mean . . .
)

While the federal law and regulations set out this two-prong test for eligibility, it is often referred to as a
three-prong test, adding as a second step that there must be a determination that the child’s disability
adversely affects the child’s education (prior to determining if the child requires special education services
as a result of the disability). South Dakota includes “which adversely affects educational performance” as
a second prong in its administrative rules at ARSD 24:05:24.01:01. Whether a school uses a two-prong
or three-prong test for eligibility, the analysis is the same because the added second prong is redundant;
a child would not need special education services as a result of the child’s disability if there was not a
negative or adverse impact on the child’s education.
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If evaluations demonstrate a child requires only a related service, the child is not a “child with a disability”
and would not be eligible for services under IDEA.

Children may also be found eligible because of having a developmental delay. The federal regulations
describe eligibility for each category in Sec. 300.8(c).

What Parents Should Know . ..

The term “child with a disability” is a term of art in special education. When this term is used, it

means that a child meets eligibility criteria under IDEA. Simply having one of the listed disabilities
is insufficient for eligibility. The child must also need special education (specially-designed instruction) as
a result of the disability. If not, the child would not be eligible for any services under IDEA. However, if the
child requires only a related service, such as physical therapy, the child may be eligible to receive that
service from the school under Section 504 of the Rehabilitation Act. (See Chapter 12).

», In South Dakota . ..
L1} South Dakota defines its eligibility criteria for each of the disability categories at ARSD
24:05:24.01.

South Dakota defines developmental delay as children at least three years of age and less than nine
years of age, who are determined to have a disability listed in 24:05:24.01:01 or who experience a
severe delay (two or more standard deviations below the mean in one area or 1.5 standard deviations
below the mean in two or more areas) in cognitive development, physical development, communication
development, social or emotional development, and adaptive development. A district is not required to
adopt and use the term developmental delay for any students within its jurisdiction. If a district uses the
term developmental delay, the district must conform to both the department’s definition of the term and to
the age range that has been adopted by the department. ARSD 24:05:24.01:09.

South Dakota has an IEP override process in place that allows the IEP Team to determine that a student
is eligible for special education or special education and related services because the student has a
disability and needs special education, even though the student does not meet the specific definitions/
criteria set out in the rules. The IEP Team must document:

1. The record must contain documents that explain why the standards and procedures that are used
with the majority of students resulted in invalid findings for the student;

2. The record must indicate what objective data were used to conclude that the student has a
disability and needs special education. These data may include test scores, work products, self-
reports, teacher comments, previous tests, observational data, and other developmental data;

3. Since the eligibility decision is based on a synthesis of multiple data and not all data are equally
valid, the team must indicate which data had the greatest relative importance for the eligibility
decision; and

4. The IEP Team override decision must include a sign-off by the IEP Team members agreeing to
the override decision. If one or more IEP Team members disagree with the override decision, the
record must include a statement of why they disagree signed by those members.

The district director of special education shall keep a list of students on whom the IEP Team override

criteria were used to assist the State in evaluating the adequacy of student identification criteria.
ARSD 24:05:24.01:31.
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Is parental consent required for special education services?

- What the Federal Regulations Say . ..

=~ Apublic agency that is responsible for making FAPE available to a child with a disability must
obtain informed consent from the parent of the child before the initial provision of special
education and related services to the child. Sec. 300.300(b)(1).

The public agency must make reasonable efforts to obtain informed consent from the parent for the initial
provision of special education and related services to the child. Sec. 300.300(b)(2). (See page 50).

If the parent of a child fails to respond or refuses to consent to services under paragraph (b)(1) of this
section, the public agency may not use the procedures in subpart E of this part (including the mediation
procedures under Sec. 300.506 or the due process procedures under Secs. 300.507 through 300.516) in
order to obtain agreement or a ruling that the services may be provided to the child. Sec. 300.300(b)(3).

If the parent of the child refuses to consent to the initial provision of special education and related
services, or the parent fails to respond to a request to provide consent for the initial provision of

special education and related services, the public agency will not be considered to be in violation of

the requirement to make available FAPE to the child for the failure to provide the child with the special
education and related services for which the public agency requests consent; and is not required to
convene an |IEP Team meeting or develop an IEP under Secs. 300.320 through 300.324 for the child for
the special education and related services for which the public agency requests such consent.

Sec. 300.300(b)(4).

Z*ES What the Regulations Mean . ..

“2{/ Once a child is determined to be a “child with a disability,” parents may choose to refuse special
education services. Written consent is required before the initial provision of special education
services. While schools must make reasonable attempts to get parental consent, schools may not use the
procedural safeguards to require services (unlike where they are available if parents refuse evaluations).
Furthermore, schools are immune from later litigation if parents specifically refuse consent or simply
refuse to respond to the school’s attempts to get their consent and are not required to develop an IEP.

@ What Parents Should Know . ..

If parents do not consent to the initial provision of special education services, parents cannot later
claim they did not know better and sue a school for compensatory education services. Refusing
services should be done only after careful consideration of the implications.

Tip. ..
@ The only IEP requiring parental consent prior to implementation is the very first IEP (when a

child is first found eligible for special education services). Signature lines on the first page of the
IEP are not there to indicate agreement; they are there only to document who was in attendance at the
meeting. At all IEP Team meetings following the very first one, parental consent (or agreement) is not
legally required. The school district will propose an IEP and provide prior written notice that the IEP will be
implemented after five days (unless parents waive the five-day notice). Parents may challenge proposed
IEPs through the due process procedures discussed in Chapter 13.
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Chapter 6: IEP Process and the IEP Team

Who will participate on my child’s IEP Team?
. What the Federal Regulations Say . ..

The public agency must ensure that the IEP Team for each child with a disability includes: the
parents of the child; not less than one regular education teacher of the child (if the child is,
or may be, participating in the regular educational environment); not less than one special education
teacher of the child, or where appropriate, not less than one special education provider of the child;
a representative of the public agency...; an individual who can interpret the evaluation results...; at
the discretion of the parent or the agency, other individuals who have knowledge or special expertise
regarding the child...; and, whenever appropriate, the child with a disability.
Sec. 300.321(a).

[Each of these participants are fully described on the following pages].

The determination of knowledge or special expertise of any individual must be made by the party
(parents or public agency) who invited the individual to be a member of the IEP Team.
Sec. 300.321(c).

o What the Regulations Mean . ..

20 The school decides who will be the school staff on the IEP Team and sends parents an

' invitation to the IEP Team meeting. The invitation will list the names or position of the
people who represent each of the categories who must be on the IEP Team, as well as any other
individuals invited by the school district. Parents are equal participants on the team and can invite
other people of their choice to be a part of the IEP Team. School professionals should listen
to the information presented by parents and anyone the parents invite to the meeting.

What Parents Should Know . ..
Upon receipt of the meeting invitation (notice), parents should review the list of invited

participants and notify the school of any other individuals they believe should be at the
meeting. For example, parents may want their child’s aide to attend. Parents should tell
the school that they are coming to the IEP Team meeting. While not legally required, parents
should tell the school who they are bringing along as a child expert or for support. If parents intend
to bring an attorney to an IEP meeting, they should inform the school because some schools may
refuse to meet unless the school attorney is also present.
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The parents should make sure all required people are present at the meeting to help make the
decisions. If all participants cannot attend, unless specifically excused, parents should ask that the
meeting be rescheduled. Parents are equal partners on the IEP Team.

Chapter 6
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Will a regular education teacher be on my child’s IEP Team?

== What the Federal Regulations Say . ..
2=/ Parents - The parents of the child. Sec. 300.321(a)(1).

Regular Education Teacher - Not less than one regular education teacher of the child (if the child is,
or maybe, participating in the regular education environment). Sec. 300.321(a)(2).

Requirement with respect to regular education teacher - A regular education teacher of a child
with a disability, as a member of the IEP Team, must, to the extent appropriate, participate in the
development of the IEP of the child, including the determination of appropriate positive behavioral
interventions and supports and other strategies for the child; and supplementary aids and services,
program modifications, and supports for school personnel.... Sec. 300.324(a)(3).

ZESJ What the Regulations Mean . ..

! Parents, as the term is defined in IDEA, are part of the IEP Team.
(See definition in Chapter 1).

If the child is or might be participating in any regular education classroom or activity for any part of the
day, a regular education teacher must be a part of the IEP Team. The regular education teacher helps
write the IEP for the child, and helps to decide the services, program modifications, and what support
will be needed for school personnel to help the child succeed in the regular education classroom. The
school will decide which regular education teacher(s) will be at the meeting.

What Parents Should Know . ..

Parents should attend all IEP Team meetings. They should notify the school if they cannot
attend the IEP Team meeting. They can ask for the meeting to be held on a different date
and/or at a different time.

A regular education teacher is an important part of the IEP Team whenever a child will be participating
even part-time in regular classes or activities. The IEP Team, which includes the parent, decides if
the child will be in regular education classrooms or programs for all or part of the child’s school day.
Therefore, unless a decision has somehow been made prior to the meeting that the child will not
participate at all in the regular education environment, the regular education teacher should be a
member of the IEP Team. Parents can help the IEP Team plan for the child to be successful when
with his or her peers, in classrooms, or in special activities.

NOTES
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What are the roles of the special education teacher and the
school representative on my child’s IEP Team?

O What the Federal Regulations Say . ..

o=/ Special Education Teacher or Provider - Not less than one special education teacher of the
child, or if appropriate, not less than one special education provider of such child.
Sec. 300.321(a)(3).

LEA Representative - A representative of the public agency who is qualified to provide, or supervise
the provision of, specially designed instruction to meet the unique needs of children with disabilities;
is knowledgeable about the general education curriculum; and is knowledgeable about the availability
of resources of the public agency. Sec. 300.321(a)(4).

@ What the Regulations Mean . . .

= There must be a special education teacher or provider on the IEP Team who is licensed/
certified according to State requirements. Schools should make sure teachers keep
up-to-date in their skills by sending them to teacher training events.

The school district representative may be a superintendent, principal, special education director,
teacher, or any other school district person who has been designated to fill this role. The school
chooses the LEA (Local Education Agency) representative. This person must know about the regular
education curriculum and the school district’s resources. The school representative must have the
authority to make decisions on behalf of the district, commit any school resources needed,
and be able to ensure that whatever services are included in the IEP will actually be provided,
whether that be evaluations, provision of additional staff, related services, and/or any particular
placement a child may require, etc. 71 Fed. Reg. 46,670 (2006).

@ What Parents Should Know . ..

If not sure, parents should ask who the school district representative is at an IEP meeting.

The district representative may serve more than one role on the IEP Team. If the district
representative is not at the meeting, or attends but does not, in fact, have the authority to commit
whatever resources are deemed necessary for the child, it is not a legally-constituted IEP Team. If
there is no district representative who has authority to commit resources, parents should ask that the
meeting be rescheduled at a time when a district representative can participate.

Tip ...
() Only the IEP Team can make decisions regarding the services required and placement
needed for a child. These decisions cannot be deferred to another school committee or to the
school board. In other words, another committee, other school administrators, and the school board
have no authority to veto an IEP Team’s decision, whether that be provision of a specific service,
the need to provide (hire) a certain staff member (like an aide or therapist), or an out-of-district

placement, etc.
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What other participants may be at my child’s IEP meeting?
%=~ What the Federal Regulations Say . ..

©=|/ Someone to Explain Tests - An individual who can interpret the instructional implications of
evaluation results. Sec. 300.321(a)(5).

Other Participants - At the discretion of the parent or the agency, other individuals who have
knowledge or special expertise regarding the child, including related services personnel, as
appropriate. Sec. 300.321(a)(6).

The Child - Whenever appropriate, the child with a disability. Sec. 300.321(a)(7).

@‘. What the Regulations Mean . ..

11 Somebody on the IEP Team must be able to explain what the evaluation scores, findings and
recommendations mean in plain language or in the language the parents normally use. This
person may also be one of the other participants.

The school or parents may bring other people to the IEP Team meeting. The law says these people
must have “knowledge or special expertise.” The party doing the inviting makes the decision about

this person’s “knowledge or special expertise.” The school must consider information from others
whom the parent brings to the meeting.

Parents may have their child with a disability attend and participate in IEP meetings at any age.
However, the school must invite the child whenever transition services are being discussed.

What Parents Should Know . ..

Parents can ask to have evaluation results explained if they do not understand them. Parents

can bring other people with knowledge or special expertise to the IEP Team meeting.
Examples may include a friend, relative, neighbor, another parent, doctor, therapist, babysitter or
childcare provider, member of a parent support group, advocate, or attorney. While parents are under
no legal obligation to inform the school whom they are inviting to the meeting, it is best practice that
they do so. If parents bring an attorney without informing the school ahead of time, schools may
refuse to meet and require rescheduling the meeting so that the school attorney can also be present.

Parents may choose to have their child attend the IEP Team meeting at any age. The child should

participate as much as possible. Starting with the IEP to be in effect at age 16, the child must be
invited and should be actively involved in the development of the IEP.

NOTES
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Do all the IEP Team members need to attend every meeting?

-~ What the Federal Regulations Say . ..

9=/ Amember of the IEP Team ... is not required to attend an IEP Team meeting, in whole or in
part, if the parent of a child with a disability and the public agency agree, in writing, that the
attendance of the member is not necessary because the member’s area of the curriculum or related
services is not being modified or discussed in the meeting. Sec. 300.321(e)(1).

A member of the IEP Team ... may be excused from attending an IEP Team meeting, in whole

or in part, when the meeting involves a modification to or discussion of the member’s area of the
curriculum or related services, if the parent, in writing, and the public agency consent to the excusal;
and the member submits, in writing to the parent and the IEP Team, input into the development of the
IEP prior to the meeting. Sec. 300.321(e)(2).

@‘H What the Regulations Mean . ..

/) IDEA allows parents to waive attendance of certain IEP Team members under two
circumstances. First, if a team member’s area is not going to be discussed or changed at
a meeting, the parent and school can agree, in writing, to dismiss that member for part or all of the
meeting. Second, even where a team member’s area will be discussed and potentially changed, the
parent and school can consent to waive attendance for part or all of the meeting if the team member
submits a written report/recommendations to the school and parents prior to the meeting. Parents
must consent to such excusals in writing.

What Parents Should Know . ..

While dismissing IEP Team members may be the right thing to do at times, parents should
do so with caution. The problem with allowing individuals whose area is not going to be
discussed to be excused, or even worse, with allowing individuals to simply file a report in an
area that will be discussed, is that these actions take away from the collaborative team process.
If questions arise for the dismissed team member, or if they would have had input on a topic
discussed, no immediate input would be available. When a team member simply files a report or
recommendations, obviously that team member would not be available to answer questions.

If team members cannot attend in person, parents may request that members participate through
other methods, such as virtual conferencing or through conference calls, rather than dismiss them
from the meeting altogether. Repeated absences of team members will potentially destroy the
collaborative nature of the team process. Parents should proceed with caution when consenting to
excuse team members.
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How are parents notified of their child’s IEP meeting and is it
important that they participate?

O What the Federal Regulations Say . ..

©=/ Public agency responsibility - Each public agency shall take steps to ensure that one or
both of the parents of a child with a disability are present at each IEP Team meeting or are
afforded the opportunity to participate, including:

1. Notifying parents of the meeting early enough to ensure that they will have an opportunity to
attend; and

2. Scheduling the meeting at a mutually agreed on time and place. Sec. 300.322(a).

Information provided to parents - The notice required under paragraph (a)(1) of this section must
indicate the purpose, time, and location of the meeting and who will be in attendance; and inform the
parents of the provisions in Sec. 300.321(a)(6) and (c) (relating to the participation of other individuals
on the IEP Team who have knowledge or special expertise about the child), and Sec. 300.321(f)
(relating to the participation of the Part C service coordinator or other representatives of the Part C
system at the initial IEP Team meeting for a child previously served under Part C of the Act). For a
child with a disability beginning not later than the first IEP to be in effect when the child turns 16, or
younger if determined appropriate by the IEP Team, the notice must also indicate that a purpose of
the meeting will be the consideration of the postsecondary goals and transition services for the child
and that the agency will invite the student; and identify any other agency that will be invited to send a
representative. Sec. 300.322(b).

Other methods to ensure parent participation - If neither parent can attend an IEP Team meeting,
the public agency must use other methods to ensure parent participation, including individual or
conference telephone calls.... Sec. 300.322(c).

Conducting an IEP meeting without a parent in attendance - A meeting may be conducted without
a parent in attendance if the public agency is unable to convince the parents that they should attend.
In this case, the public agency must keep a record of its attempts to arrange a mutually agreed on
time and place, such as:

1. Detailed records of telephone calls made or attempted and the results of those calls;
2. Copies of correspondence sent to the parents and any responses received; and

3. Detailed records of visits made to the parent’'s home or place of employment and the results of
those visits. Sec. 300.322(d).

Use of Interpreters or other action, as appropriate - The public agency must take whatever
action is necessary to ensure that the parent understands the proceedings of the IEP Team meeting,
including arranging for an interpreter for parents with deafness or whose native language is other
than English. Sec. 300.322(e).

Parent copy of the Child’s IEP - The public agency must give the parent a copy of the child’s IEP at
no cost to the parent. Sec. 300.322(f).
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Z*ES What the Regulations Mean . ..

0/ Schools must arrange |IEP Team meetings at a time and place that both the parents and
school agree is okay. Schools must make sure parents are provided written notice about
every |IEP Team meeting. If parents cannot attend the meeting in person, they may be given another
way to participate, such as by conference call, video conferencing, etc.

The written notice of the meeting must include not only the time and place, but also the purpose of
the meeting and who will be attending. The school must also inform the parents that they may bring
people to the meeting.

If the purpose of the IEP Team meeting is to address transition services, the school must include that
in the notice, as well as what outside agencies will be invited. The notice must also inform parents
that the child with a disability will be invited to participate.

If the child’s parents require an interpreter to participate in an IEP Team meeting, the school must
provide (pay for) an interpreter.

The school must give the parents a copy of the completed IEP. Schools can conduct IEP Team
meetings without parents only when the school has made and documented several attempts to get
the parents to participate, such as by phone call, written correspondence, and in-person contacts.

What Parents Should Know . ..

@ Parents should make plans to attend all IEP Team meetings. If they cannot attend the
meeting, parents may ask to reschedule or attend the meeting by videi conferencing or
conference call. If parents refuse to attend an IEP Team meeting or ignore a school’s attempts to
contact them, the school may hold the meeting without the parents’ participation.

When the parents receive their copy of their child’s IEP, they should keep it in a safe place,
presumably along with that child’s previous IEPs, evaluations, etc. As records accumulate, keeping
an orderly file becomes vital (see “Parent Recordkeeping Tips” in Chapter 12).

If the school has people attend an IEP meeting who were not listed in the meeting notice, parents
have the option to refuse or allow the individual's attendance.

NOTES
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What are the different components of an IEP?

== What the Federal Regulations Say . ..
2=/ The IEP for each child with a disability must include:

e Present levels of academic achievement and functional performance;
e Measurable annual goals;

e Statement of how progress is measured and when parents are informed of progress toward
goals;

e Special education and related services, supplementary aids and services, program
modifications, and supports for school personnel;

e |east restrictive environment;
e Participation in State or districtwide assessments;
e Beginning date, frequency, location, and duration of services and modifications;
e Transition services;
e Transfer of rights at age of majority. Sec. 300.320.
[Each of the above IEP components are described in more detail on the following pages]

Requirement that program be in effect - At the beginning of each school year, each public agency
must have in effect, for each child with a disability within its jurisdiction, an IEP, as defined in Sec.
300.320. Sec. 300.323(a).

@D What the Regulations Mean . . .
N

The school must make sure that the IEP for each child who qualifies for special education
services meets the requirements of the law and is up-to-date and ready for the beginning of
the school year.

What Parents Should Know . ..

School staff must make sure all parts of the IEP are up-to-date. Parents should review their

child’s IEP at the beginning of the school year to make sure that all parts of the IEP fit the new
school year. If the child or educational setting has changed in some way that requires a change in the
IEP, the parents may ask for an IEP Team meeting to review and revise the IEP.

When a child is moving from one building to another (e.g., elementary school to middle school, middle

school to high school), individuals from both schools should participate in an IEP Team meeting to
ensure a smooth transition.

NOTES
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Who will have access to my child’s IEP?

== What the Federal Regulations Say . ..

2=/ Each public agency must ensure that the child’s IEP is accessible to each regular education
teacher, special education teacher, related services provider, and other service provider
who is responsible for its implementation; and each teacher and provider ... is informed of his or her
specific responsibilities related to implementing the child’s IEP; and the specific accommodations,
modifications, and supports that must be provided for the child in accordance with the IEP.
Sec. 300.323(d).

The public agency must give the parent a copy of the child’s IEP at no cost to the parent.
Sec. 300.322(f).

@‘. What the Regulations Mean . ..

Al The school must make sure all of the child’s teachers and service providers can look at or get
a copy of the IEP.

The school must make sure all of the child’s teachers and service providers know their specific
responsibilities for implementing the IEP and what services, accommodations, modifications, and
supports they each must provide. This would also include specific responsibilities included in a child’s
behavior plan. The school must give a final copy of the IEP to the child’s parents.

What Parents Should Know . ..
@ Parents will get a copy of the new IEP every year, as well as any amendments to the IEP.

Parents can give copies of the IEP to anybody they want. Parents should keep copies of the
IEP in their file and check it to see if the goals are being met. When parents get their copy of the IEP,
they should read it carefully. If parents have questions, they should contact the school. They may
ask for an IEP Team meeting at any time if they believe the IEP should be changed. Parents should
follow up with all of the child’s teachers to be sure the teachers know the child is on an IEP and their
responsibilities.

If school personnel do not provide the services, accommodations, modifications or supports
contained in the IEP, the school is out of compliance with the IDEA. When a school is not following an
IEP, parents may request an IEP Team meeting to address the issue or may choose to utilize IDEA’s
procedural safeguards (State Complaint, Mediation, Due Process Complaint).

NOTES
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What are the “present levels of academic achievement and
functional performance” (PLAAFP), and how are they used in
my child’s IEP?

=~ What the Federal Regulations Say . ..

2=/ The IEP must include a statement of the child’s present levels of academic achievement and
functional performance, including how the child’s disability affects the child’s involvement
and progress in the general education curriculum (i.e., the same curriculum as for nondisabled
children); or for preschool children, as appropriate, how the disability affects the child’s participation in
appropriate activities. Sec. 300.320(a)(1).

@) What the Regulations Mean . ..
"\-ﬂ

The IEP must provide information on how the child is currently performing, which provides

a baseline to later determine whether the child is making sufficient progress to meet annual
goals. The child’s present levels of academic achievement and functional performance should
describe each area of need. The present levels of academic achievement and functional performance
are a clear, descriptive statement of how the child is performing in specific areas of need as found
through evaluations, observations, and parent input. The statement should include the child’s
strengths, interests, and needs, in areas of both academic achievement and functional performance.
The information for this statement is gathered from parents, teachers, assessments, etc.

There are two parts to the present levels of academic achievement and functional performance. First,
the IEP will say how the child’s participation in the general curriculum or other activities is affected by
the disability. Second, it will also describe how the child performs in both academic and nonacademic
areas of need.

What Parents Should Know . ..

@ Information from the parents is helpful to the school in planning for the child’s educational
needs. Parents should share with the IEP Team how the child’s disability affects everyday
activities such as homework, play, and self-care. They can share information about the child’s
interests and activities, and also provide information about the child’s strengths and areas of need.
It is also helpful if parents provide any information about outside services and information from those
providers. The PLAAFP is used to develop other components of the IEP.

NOTES
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Do the annual goals in my child’s IEP need to be measurable
so that the IEP Team can see if my child is making progress?

-~ What the Federal Regulations Say . ..

=7 The IEP must include a statement of measurable annual goals, including academic and
functional goals designed to meet the child’s needs that result from the child’s disability to
enable the child to be involved in and make progress in the general education curriculum and meet
each of the child’s other educational needs that result from the child’s disability.
Sec. 300.320 (a)(2)(i).

For children with disabilities who take alternate assessments aligned to alternate achievement
standards, [the IEP must include] a description of benchmarks or short-term objectives.
Sec. 300.320(a)(2)(ii).

20/ Each area of need, both academic and functional, will have a measurable annual goal. IDEA
2004 removed the requirement that each annual goal include benchmarks or short-term

objectives to help measure the progress in meeting the goal, except in the case of students who
take alternate assessments. Measurable annual goals are to help the child be involved in and make
progress in the general education curriculum and participate in other activities at school. Annual goals
cover what the child can be expected to achieve within one year and must include not only what the
child is expected to achieve academically but must also address how the child’s disability affects
the functional aspects of the child’s education. For example, if a child’s behavior is affecting the
child’s education, it may be appropriate to include a functional goal in the child’s IEP to address that
behavior.

ZESJ What the Regulations Mean . ..

What Parents Should Know. ..

Parents should take an active role in helping the rest of the IEP Team understand what they

expect of their child in the general education curriculum and other activities. Parents should
take an active role in participating in the development of annual goals (and benchmarks and/or
short-term objectives when required).

Parents should insist that measurable annual goals are included in non-academic areas wherein the
child’s disability results in functional limitations. When in place, parents should ask questions about
how the short-term objectives, and/or benchmarks, will help achieve the annual goal. In other words,
if the objectives/ benchmarks are met, will the child be able to perform the task at the level identified
in the annual goal?

While no longer legally required, the IEP Team may still use short-term objectives in the child’s IEP,
especially if there is concern for lack of student’s progress on annual goals.
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How will | know if my child is making sufficient progress
toward the annual IEP goals?

== What the Federal Regulations Say . ..

2=/ The IEP must include a description of how the child’s progress toward meeting the annual
goals ... will be measured and when periodic reports on the progress the child is making
toward meeting the annual goals (such as through the use of quarterly or other periodic reports,
concurrent with the issuance of report cards) will be provided. Sec. 300.320(a)(3).

G_' What the Regulations Mean . . .

“*{/) The IEP must include a statement of how the school will measure the child’s progress toward
the annual goals. The IEP must also include a statement of when and how the parents will be
told about that progress. The regulations provide an example of “quarterly or other periodic reports,
concurrent with the issuance of report cards,” but do not place any limits on more frequent reports.

What Parents Should Know . ..

With the removal of short-term objectives/benchmarks from the federal law, periodic reports

become the only way parents have of tracking their child’s progress. Parents should make
sure they get reports about their child’s progress on the annual goals of the IEP at the frequency
agreed upon in the IEP. If parents have questions about the report, they should ask the school staff to
explain it in plain language.

The frequency of the reports, what they will be based upon, and the form in which they will be given
to parents, must be contained in the child’s IEP. If the child is not making sufficient progress to meet
one or more annual goals, the IEP Team should reconvene to determine if the child needs additional
services.

How will my child’s IEP describe the special education, related
services, and other supports my child will receive, including
the frequency, location, and duration of those services?

== What the Federal Regulations Say . ..

==/ The IEP must include a statement of the special education and related services and

supplementary aids and services, based on peer-reviewed research to the extent practicable,

to be provided to the child, or on behalf of the child, and a statement of the program modifications

or supports for school personnel that will be provided to enable the child: to advance appropriately

toward attaining the annual goals; to be involved in and make progress in the general education

curriculum ... and to participate in extracurricular and other nonacademic activities; and to be

educated and participate with other children with disabilities and nondisabled children in the activities

described in this section. Sec. 300.320(a)(4).

The IEP must include the projected date for the beginning of the services and modifications described

in paragraph (a) (4) of this section, and the anticipated frequency, location, and duration of those
services and modifications. Sec. 300.320(a)(7).
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@ What the Regulations Mean . ..

20 The IEP Team will decide which special education services, and which related services, as
well as modifications, accommodations and other services, the child will need to be part of the
general curriculum and other activities and advance toward attaining the annual goals. The IEP Team
decides how the program will be changed for the child and what kinds of help school staff need so the
child can:

1. make progress toward annual goals;
2. have as much success as possible in the general education curriculum; and
3. participate in other school activities.

The IEP must specifically describe the beginning date, the frequency, location and duration of
services and modifications.

What Parents Should Know . ..

Parents are part of the IEP Team. They work with the rest of the IEP Team to decide what

services the child needs. The team’s decisions are included in the IEP. The IEP Team must
document clearly when services begin, where they are provided, and how often and for how long they
will be provided. The extent of a school’s responsibility must be clearly set out in the IEP. Parents
should not allow language such as “as needed,” “when necessary,” or “at teacher discretion” in the
IEP.

Tip ...
() This is an opportunity for parents and school personnel to include in the IEP any specialized
or additional training the child’s teachers need in order to appropriately educate the child.

How will the IEP describe my child’s least restrictive
environment, including participation with nondisabled peers?

=—» What the Federal Regulations Say . ..

@= / The IEP must include an explanation of the extent, if any, to which the child will not participate
with nondisabled children in the regular class and in the activities described in paragraph (a)
(4) of this section. Sec. 300.320(a)(5).

@ What the Regulations Mean . . .

= The 1997 amendments to IDEA changed the language of this requirement. Instead of the
IEP documenting how much the child with a disability will participate with children without
disabilities, IEP Teams since have been required to determine how much the child with a disability will
not participate with children without disabilities. This change shifted the presumption for IEP Teams-
that the IEP Team is to presume the child will participate in the general education curriculum in the
regular classroom and in other activities unless the IEP Team determines that is not appropriate.

If participation in the regular classroom or general curriculum is not right for the child, the IEP must
explain why the child would not participate in regular classes or other school activities. This decision
is made after reviewing all of the information regarding the needs of the child.
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What Parents Should Know . ..

The IEP Team needs to begin with the presumption that the child with a disability belongs and
will be educated in the regular classroom.

Parents need to understand if, when, and why their child will not be in the regular classroom with
children who do not have disabilities. Parents also need to understand if, when, and why their child
will not participate with children without disabilities in extracurricular and other nonacademic activities.
The IEP will provide this information.

TIP
@ See additional information on Least Restrictive Environment (LRE) in Chapter 10.

Do children with disabilities have to participate in the school’s
State and districtwide assessments?

What the Federal Regulations Say . ..

The IEP must include a statement of any individual appropriate accommodations that are

necessary to measure the academic achievement and functional performance of the child
on State and districtwide assessments ...; and if the IEP Team determines that the child must take
an alternate assessment instead of a particular regular State or districtwide assessment of student
achievement, a statement of why: the child cannot participate in the regular assessment; and the
particular alternate assessment selected is appropriate for the child. Sec. 300.320(a)(6).

What the Regulations Mean .

The IEP Team will decide what kind of help the child may need for taking State and
districtwide tests.

The IEP Team decides if the child cannot do the regular State or districtwide tests. The team will state
in writing why the child will not participate. For those few children who do not take the regular State
or districtwide tests, an alternative assessment must be provided that is appropriate for the particular
child. Districts must develop alternate tests for children who need them.

What Parents Should Know . ..

Parents, as part of the IEP Team, help decide what assistance, if any, their child may need to
take the State or districtwide tests.

Parents also help decide when alternate tests are necessary. Alternate testing can be different kinds
of tests. They might not be written tests.

Children with disabilities who take alternate State or districtwide tests must have short-term objectives
and/or benchmarks included for each annual goal on the child’s IEP.

58



What must be in my child’s IEP regarding Transition Services?

-~ What the Federal Regulations Say . ..

©=7 Beginning no later than the first IEP to be in effect when the child turns 16, or younger if
determined appropriate by the IEP Team, and updated annually, thereafter, the IEP must
include appropriate measurable postsecondary goals based upon age appropriate transition
assessments related to training, education, employment, and, where appropriate, independent living
skills; and the transition services (including courses of study) needed to assist the child in reaching
those goals. Sec. 300.320(b).

@) What the Regulations Mean . ..
a4

Beginning with the IEP in effect when a child turns age 16, the IEP must include measurable
postsecondary goals and specific transition services the student requires to achieve one
or more determined outcomes by the time the student graduates or ages-out of special education
services from the school district. The IEP must also include what agencies, besides the school district,
are responsible for providing transition services to the student and what services these agencies, if
any, will provide. Like other IEP services, a student’s transition services must be reviewed at least
every year and revised as needed to meet the student’s individualized needs.

To help determine a child with a disability’s postsecondary goals and needed transition services,
schools must conduct transition assessments in areas of training, education, employment, and, if
appropriate, independent living skills.

What Parents Should Know . ..

“Transition Services” addresses preparing for life as an adult. Parents and their child with a

disability will discuss with the rest of the IEP Team what the child wants for life beyond high
school, so that appropriate postsecondary goals can be determined and classes and services can be
selected to meet those goals. When it comes time for children to receive transition services, the child
must receive appropriate transition evaluations to determine his or her transition needs.

While transition services must be included in a child’s IEP in effect at age 16, consideration must be
made as to whether they should begin sooner.

TIP ...
@ See Chapter 8 for more detailed information regarding transition services.

NOTES
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What must be in my child’s IEP regarding transfer of rights at
age 18?

=, Beginning not later than one year before the child reaches the age of majority under State
law, the IEP must include a statement that the child has been informed of the child’s rights
under Part B of the Act, if any, that will transfer to the child on reaching the age of majority under Sec.
300.520. Sec. 300.320(c).

O What the Federal Regulations Say . ..

r;:;_. What the Regulations Mean . ..

“*{/ The age of majority in South Dakota is age 18. Before a child turns 17 years old, the school
must tell the child that he or she will be an adult in the eyes of the law when the child turns 18
years old. The school must document in the IEP in effect when the child turns age 17 that the child
has been informed of the transfer of rights that will occur when the child turns age 18.

When a child with a disability reaches the age of 18, all rights under special education law transfer to
that adult student, unless the child has been determined by a court to require a legal guardian. The
school must notify both the adult student and the parents of the transfer of rights. (See additional
information on transfer of rights in Chapter 13).

What Parents Should Know . ..
@ Children with disabilities may need some form of additional support in making decisions

upon turning age 18. There is a continuum of levels of support that parents and students
can consider. On an individual basis, if a student is not ready to make decisions independently,
alternatives such as Power of Attorney or Supported Decision-making may be an appropriate
alternative. Some children may need a partial or full guardianship because of their disability.

Guardianship is a legal process. Parents need to consult an attorney for help with the process. Only a
court can appoint a guardian. Guardians are appointed for people who are unable to make decisions
about things in their life, such as education, health, finances, and well-being.

As a reminder, at age 18 the student is legally an adult. When rights transfer, schools will send
meeting notices and consent forms to only the adult students. Parents should inform the school if
their student has a power of attorney, or they are in the process of filing for guardianship or need
more information about it.

TIP ...
O Your child’s IEP can include instruction so that your child learns about his or her rights under
IDEA as an adult upon reaching age 18.

South Dakota Parent Connection and Disability Rights South Dakota have created a guide,
“Preparing for the Future...Understanding Guardianship and Alternatives.” to help you and your young
adult start discussions and take actions for age 18 and beyond. This resource can be found on the
South Dakota Parent Connection website at www.sdparent.org.

60


https://sdparent.org/guide/understanding-guardianship-and-alternatives/

What are Extended School Year (ESY) services, and how does
my child qualify for ESY services?

What the Federal Regulations Say . ..

Each public agency must ensure that extended school year services are available as

necessary to provide FAPE.... Extended school year services must be provided only if a
child’s IEP Team determines, on an individual basis, in accordance with Secs. 300.320 through
300.324, that the services are necessary for the provision of FAPE to the child. In implementing the
requirements of this section, a public agency may not limit extended school year services to particular
categories of disability; or unilaterally limit the type, amount, or duration of those services.

Definition - As used in this section, the term extended school year services means special education
and related services that are provided to a child with a disability beyond the normal school year of the
public agency; in accordance with the child’s IEP; and at no cost to the parents of the child; and meet
the standards of the SEA. Sec. 300.106.

What the Regulations Mean .

‘*—i The school must give extended school year services to children who need them to receive
a FAPE. ESY is special education and/or related services beyond the regular school year.
The school may give ESY services during summer or other long school breaks. ESY services must
be provided free of charge to parents. The IEP Team decides annually if a child needs ESY services.
This may require a separate meeting.

ESY is not just for children with certain disabilities. A child may need ESY services one year and not
the next. The IEP Team considers whether the child’s gains made during the regular school year are
threatened if the school does not provide ESY services. Each child is unique. The IEP Team should
look at:

e the extent of the disability,

e the likelihood of significant regression,

e the probable time needed to relearn skills,
e resources available to the parents,

e how quickly the child learns,

e whether lack of services over summer months will halt a student’s progress toward developing
critical life skills,

e whether the child is at a critical breakthrough period of a skill,

e if lack of services will intensify “interfering behavior” such as aggression or self-injury,
e other resources available to the child and family, and

e other appropriate factors.

ESY services are:
e Provided in order to prepare the child for the next school year.
e Given in a variety of places, such as home, school, or community.
e Sometimes limited to related services such as occupational therapy or physical therapy.
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The IEP Team writes the extended school year services into the IEP. If ESY services are needed for
any of the reasons listed above in order for the child to receive FAPE, the IEP Team must determine
the length of the school day, number of days per week, and the duration of the ESY services based
on the individual needs of the child.

What Parents Should Know . ..

ALL SCHOOLS must be prepared to provide ESY services if the children within the district

are determined to require such services. In other words, a school district cannot simply decide
not to provide ESY services to its children with disabilities. Similarly, schools cannot choose to limit
ESY services to children with specific disabilities or limit ESY services to specific services (e.g., only
provide speech therapy).

Parents should share relevant information about their child that may help the IEP Team decide
whether their child needs ESY services. Parents should request an IEP Team meeting to discuss ESY
services if the IEP Team has not previously addressed that issue.

The amount of services provided per day and the duration of the services during the ESY period
must be based on the individual needs of the child, not the convenience or set schedule of the
district. Thus, decisions on whether a particular child requires ESY services, and if so, what those
services will consist of, must be individualized. Once it is determined a child requires ESY services,
the IEP Team must then determine when those services will start, how many hours per day/days
per week the child will receive the services, and the duration of the services (e.g., four weeks, eight
weeks, all summer). Again, these decisions must be based on the individual needs of the child, not
administrative convenience.

TIP ...
@ ESY services must be discussed and addressed annually, and should be determined early
enough to:

1. allow sufficient time for the school to develop the program; and

2. allow parents sufficient time to challenge the school’s decision through the due process
procedures prior to the time ESY services should begin.

Extended school year services are not limited to the summer break. Consideration can also be given
to other school breaks. ESY determinations are made by the IEP Team.

The same teacher qualifications for services being provided during the school year apply to ESY
services (see pages 120-121).

NOTES
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What all is considered when developing my child’s IEP and
when does it go into effect?

-~ What the Federal Regulations Say . ..

2=/ Development of IEP - In developing each child’s IEP, the IEP Team must consider the
strengths of the child; the concerns of the parents for enhancing the education of their child;
the results of the initial or most recent evaluation of the child; and the academic, developmental, and
functional needs of the child. Sec. 300.324(a).

Initial IEPs - Each public agency must ensure that a meeting to develop an IEP for a child is
conducted within 30 days of a determination that the child needs special education and related
services; and as soon as possible following development of the IEP, special education and related
services are made available to the child in accordance with the child’s IEP. Sec. 300.323(c).

Z*ES What the Regulations Mean . ..

20/ The IEP Team will write down the child’s strengths, not just needs, in the IEP. The IEP Team
will listen to any concerns the parents have about their child’s education. The IEP Team will
look at all of the latest evaluations and write the child’s IEP from that information. In determining the
services a child requires, the IEP Team must consider not just a child’s academic needs, but a child’s
developmental and functional needs as well.

Once a child is determined eligible for special education services, the initial IEP must be developed
within 30 calendar days, and once developed, must be implemented “as soon as possible.” Note: As
discussed below, South Dakota does not follow this federal timeline.

@ What Parents Should Know . ..
Parents play an integral part in planning their child’s IEP. The school personnel should solicit

information about the child from the parent. Parents should also be prepared to ask questions
and make suggestions at IEP Team meetings.

Typically, the initial IEP is developed at the same time as when the IEP Team meets to determine
initial eligibility, although IEP development could occur at a separate meeting within the State’s
timeline as set out below.

~—, In South Dakota . ..

L) Determination of eligibility and the initial IEP Team meeting, as well as an IEP Team meeting
following a reevaluation, must be held within 30 calendar days of completion of the 25 school
day period from conducting the evaluation/reevaluation. ARSD 24:05:27:02.

Tip...
@ An IEP is like a contract. If a school fails to comply with its terms, it is out of compliance with
IDEA. If a school fails to provide services contained in an IEP because a provider is attending
a training or another child’s IEP Team meeting, or is out sick or on parental leave, those services
must be made up. The only legitimate reason for not providing the IEP services is if the child is not in
school. When a school fails to comply with the IEP, parents may file a State Complaint or for a due
process hearing to seek compensatory services for those that were not provided (see Chapter 13).
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After the IEP is written, is the school accountable for providing
the services included in my child’s IEP?

-~ What the Federal Regulations Say . ..

@= |/ Purpose - To ensure that all children with disabilities have available to them a free
appropriate public education that emphasizes special education and related services
designed to meet their unique needs and prepare them for further education, employment, and
independent living. Sec. 300.1(a).

Free Appropriate Public Education - Free appropriate public education or FAPE means special
education and related services that are provided at public expense, under public supervision and
direction, and without charge; ... and are provided in conformity with an individualized education
program (IEP) that meets the requirements of Secs. 300.320 through 300.324. Sec. 300.18(a), (d).

A free appropriate public education must be available to all children residing in the State between the
ages of 3 and 21, inclusive, including children with disabilities who have been suspended or expelled
from school, as provided for in Sec. 300.530(d). Sec. 300.101(a).

Consistent with Sec. 300.323(c), the State must ensure that there is no delay in implementing
a child’s IEP, including any case in which the payment source for providing or paying for special
education and related services to the child is being determined. Sec. 300.103(c).

r;:;_. What the Regulations Mean . ..

!/ IDEA requires the provision of FAPE, which means, among other things, the provision of
special education and related services according to the child’s IEP. Once an IEP is written, the
school is obligated to provide all the services contained in the IEP in the manner described therein.
For example, if an IEP calls for the related service of physical therapy three times per week for 20
minutes per session, then the school must provide the service in that manner.

Schools may not delay in providing special education or related services while waiting to find out if a
third party will pay for the services. Such a delay is a violation of IDEA.

@ What Parents Should Know . ..

If a school fails to comply with the terms of an agreed upon IEP, it is out of compliance with

IDEA. At that point, parents may want to consider reconvening the IEP Team, filing a State
Complaint, requesting mediation, or filing for a due process hearing to seek compensatory services
for the services the school had not provided.

The only legitimate reason for a school’s failure to provide the services contained in the IEP is if

the parents do not make the child available, whether that be due to going on a family vacation or
because the child is kept home due to illness. Absent teachers or providers is not a valid reason for
not complying with the IEP, as schools are supposed to have substitutes available or make up for any
missed services.
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How and when must positive behavior interventions and
limited English proficiency needs be supported in the IEP?

-~ What the Federal Regulations Say . ..

©=/ The IEP Team must, in the case of a child whose behavior impedes the child’s learning or
that of others, consider the use of positive behavioral interventions and supports, and other
strategies, to address that behavior. Sec. 300.324(a)(2)(i).

The IEP Team must, in the case of a child with limited English proficiency, consider the language
needs of the child as those needs relate to the child’s IEP. Sec. 300.324(a)(2)(ii).

Eﬁ What the Regulations Mean . ..

0} If a child has behavior problems that interfere with the child’s learning or interfere with
other children’s learning, the IEP Team will look at what affects a child’s behavior and must
think about what positive behavioral interventions and supports, and other strategies, will be used
to improve the child’s behavior. The team will plan and direct how the school will manage specific
behaviors, such as through a Behavior Intervention Plan (see Chapter 12).

The IEP Team must consider the special language needs of a child who has difficulties understanding
and speaking English. The team must take these needs into consideration when writing the child’s
IEP.

What Parents Should Know . ..

@ When a child’s behavior is interfering with the child’s academic or functional performance,
parents should ask that a Functional Behavioral Assessment (FBA) be completed, and once
completed, that a Behavioral Intervention Plan (BIP) be put in place that addresses the behaviors
through appropriate positive interventions and supports. Parents often have good information for the
IEP Team to consider regarding the behaviors they see at home and other settings.

If the child does not speak or understand English well, the parents should make sure the school

knows this. The IEP Team will make sure the special language needs are documented and addressed
in the services provided in the IEP.

Tip ...
@ If parents do not speak or understand English very well, they have the right to have the school
provide an interpreter or translator so they can be equal partners on the IEP Team.

NOTES
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Is Braille an option to be provided in school if my child has
limited vision or is blind?

O What the Federal Regulations Say . ..

@~/ The IEP Team must, in the case of a child who is blind or visually impaired, provide for
instruction in Braille and the use of Braille unless the IEP Team determines, after an
evaluation of the child’s reading and writing skills, needs, and appropriate reading and writing media
(including an evaluation of the child’s future needs for instruction in Braille or the use of Braille), that
instruction in Braille or the use of Braille is not appropriate for the child.

Sec. 300.324(a)(2)(iii).

./ The IEP Team must look at the need for providing Braille instruction and teaching the use
of Braille to a child who has a visual impairment. The school will test the child’s reading and
writing skills. The IEP Team will determine whether the child would benefit, now or in the future,
from the use of Bralille. If the IEP Team does not feel instruction in Braille or the use of Braille is
appropriate, that decision should be documented in the IEP.

@‘H What the Regulations Mean . ..

What Parents Should Know . ..

@ If the child has blindness or a visual impairment, the parents should be prepared to discuss
the use of Braille, Braille instruction, and other options with the IEP Team. If the child requires
Braille instruction, the school must ensure that a qualified instructor is provided. Sometimes this may
require the school to hire additional personnel. As an alternative to educating the child in the local
school district, the IEP Team may consider placement at the South Dakota School for the Blind and
Visually Impaired (SDSBVI) in Aberdeen.

If the school fails or refuses to provide instruction in Braille and the use of Braille when appropriate
for a child, or fails or refuses to provide a qualified instructor in Braille, parents may challenge the
school’s position by filing a State Complaint or a Due Process Complaint to have a hearing officer rule
on the issue (See Chapter 13).
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How will my child’s special communication needs be
supported in the IEP?

O What the Federal Regulations Say . ..

@~/ The IEP Team must consider the communication needs of the child, and in the case of a child
who is deaf or hard of hearing, consider the child’s language and communication needs,
opportunities for direct communications with peers and professional personnel in the child’s language
and communication mode, academic level, and full range of needs, including opportunities for direct
instruction in the child’s language and communication mode.
Sec. 300.324(a)(2)(iv).

=, What the Regulations Mean . . .

2./ The IEP Team must look at the communication needs of the child. If the child is deaf or has a
hearing impairment, the IEP Team must consider the child’s:

e language;

e communication needs;

e opportunities for direct communication with peers and professional personnel;

e |anguage and communication mode;

e academic level;

e full range of needs; and

e opportunities for direct instruction in the child’s language and mode of communication.

What Parents Should Know . ..
Sometimes children have special communication needs as a result of their disability. Parents

should tell the IEP Team about how their child communicates best with friends and family.
They should help the IEP Team understand how the child communicates with others.

If the child is deaf or has a hearing impairment, the parent and IEP Team should look at options

to determine which placements will allow for direct communications with peers and professional
personnel in the child’s language and communication mode. The IEP Team should also look for
opportunities for the child to have teachers who can provide direct instruction in the child’s language
and communication mode. If a child who is deaf uses sign language as the primary mode of
communication, schools should attempt to provide teachers who are proficient in the type of sign
language the child uses and who can sign the lessons directly so that an interpreter is not required.
The child should also receive instruction in sign language at appropriate levels throughout the child’s
schooling so that the child can learn to sign grade-level vocabulary and effectively participate in
classes.

Because South Dakota no longer has a School for the Deaf where peers and professionals can
directly communicate without an interpreter, if it is determined the child would benefit from direct
instruction in classes and direct peer communication, the IEP Team may consider an out-of-state
placement for the child to receive an appropriate education.
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How will the IEP Team determine if my child needs assistive
technology at school?

O What the Federal Regulations Say . ..

@~/ The IEP Team must consider whether the child needs assistive technology devices and
services. Sec. 300.324(a) (2)(v).

@) What the Regulations Mean . ..
_‘I\ﬂ

The purpose of assistive technology devices and services is to make sure the child gets

a Free Appropriate Public Education (FAPE). The IEP Team must decide whether the
child needs assistive technology devices and services in general education classrooms or special
education settings.

The IEP Team should consider any device (from a simple pencil grip to computerized equipment)
that may help the child learn. The team may need information from an assistive technology specialist
to help determine the child’s needs. The IEP Team chooses services to help the child get and use
assistive technology devices. For example, the IEP Team would talk about evaluating the child in the
child’s learning setting, getting equipment, and choosing, customizing, and repairing devices. The
Team would talk about providing training on using the device. Any assistive technology services or
devices agreed upon must be written in the IEP.

What Parents Should Know . ..
@ The IEP Team must determine at least annually whether a child needs assistive technology

devices and services. Parents can tell the IEP Team about what the child can do at home and
in the community. (See Chapter 9 for more information on assistive technology devices and services).

Tip ...
O For information on specific items of assistive technology, contact:

DakotaLink
1161 Deadwood Avenue, Suite 5, Rapid City, SD 57702
(800) 645-0673
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How often or when will the IEP be reviewed and revised?

O What the Federal Regulations Say . ..

@@=/ Each public agency must ensure that ... the IEP Team reviews the child’s IEP periodically,
but not less than annually, to determine whether the annual goals for the child are being
achieved; and revises the IEP as appropriate to address any lack of expected progress toward the
annual goals ... and in the general education curriculum, if appropriate; the results of any reevaluation
conducted...; information about the child provided to, or by, the parents...; the child’s anticipated
needs; or other matters. Sec. 300.324(b)(1).

Consideration of Special Factors - In conducting a review of the child’s IEP, the IEP Team must
consider the special factors described in paragraph (a)(2) of this section. Sec. 300.324(b)(2).

Requirement with respect to regular education teacher - A regular education teacher of the child,
as a member of the IEP Team, must, consistent with paragraph (a)(3) of this section, participate in the
review and revision of the IEP. Sec. 300.324(b)(3).

@) What the Regulations Mean . . .
-""lii..

The IEP Team must reexamine and revise a child’'s IEP at least once a year. The IEP Team

must determine whether the child’s annual goals are being accomplished. Because schools
will report to parents at least quarterly on the child’s progress toward meeting IEP annual goals and in
the general education curriculum, information will be readily available on whether sufficient progress
is being made. If the child is not making sufficient progress, the IEP Team must reconvene at that time
to revise the IEP.

The IEP Team must also meet more often than annually if there are new evaluation results, or to
consider new information provided by the parents, and revise the IEP as appropriate. Each time the
IEP Team meets to review a child’s IEP, the special factors contained at Sec. 300.324(a)(2) (see
previous four pages) must be considered by the IEP Team.

What Parents Should Know . ..
@ As a member of the IEP Team, parents help review and revise the IEP. They should tell the

IEP Team about changes they see in their child. They should help the IEP Team decide what
needs to be worked on during the next school year. Parents can ask questions and bring suggestions
to the team.

If a parent believes that sufficient progress is not being made toward their child’s annual goals, they
should request an IEP Team meeting. If the child is not making sufficient progress to achieve the IEP
goals, and the school does not hold a meeting to revise the IEP, the school is in violation of IDEA.

Tip ...
@ Signing the IEP’s cover page indicates attendance only; parents should not refuse to sign that
they attended an IEP meeting. As described on page 42, only the initial IEP requires parental
consent prior to implementation. Thus, there is no legal requirement that parents sign consent for
subsequent IEPs to be implemented. Parents will receive prior written notice (see page 42) stating
the IEP will be implemented after five days. Parents may waive this five-day notice so that the IEP
can be implemented right away.
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If my child’s IEP needs to be changed between annual
meetings, what is the process?

O What the Federal Regulations Say . ..

=7 In making changes to a child’s IEP after the annual IEP Team meeting for a school year,
the parent of a child with a disability and the public agency may agree not to convene an
IEP Team meeting for the purposes of making those changes, and instead may develop a written
document to amend or modify the child’s current IEP. Sec. 300.324(a)(4)(i).

If changes are made to the child’s IEP in accordance with paragraph (a)(4)(i) of this section, the
public agency must ensure that the child’s IEP Team is informed of those changes.
Sec. 300.324(a)(4)(ii).

Changes to the IEP may be made either by the entire IEP Team or, as provided in paragraph (a)(4)
of this section, by amending the IEP rather than by redrafting the entire IEP. Upon request, a parent
must be provided with a revised copy of the IEP with the amendments incorporated.

Sec. 300.324(a)(6).

To the extent possible, the local educational agency shall encourage the consolidation of reevaluation
meetings for the child and other IEP Team meetings for the child. Sec. 300.324(a)(5).

@‘. What the Regulations Mean . ..

L) Amendments to the annual IEP do not require a full team meeting; instead, the parent and a
school team member may meet and revise the IEP. Such change may be written as an IEP
amendment, rather than redrafting the entire IEP. However, if parents request a new copy of the entire
IEP that includes the amendments, the school must provide the parent a copy of the IEP in that form.

What Parents Should Know . ..

Parents must alwaysbe involved when an IEP is changed. After the annual IEP Team

meeting, IDEA 2004 allows for just the parent and a school person to meet to amend the IEP
without having an official IEP Team meeting (without the full team in attendance). The law does not
state who the school person must be, but the person would need to have authority to commit school
funds. Any changes made would have the same effect as with any other IEP Team meeting, meaning
they would be legally-binding on the part of the school. This means that school officials who did not
attend the meeting when the amendment was created would not have the right to veto or otherwise
deny the changes made through the amendment process.

When an IEP is amended, parents have the right to request that the entire IEP document be redrafted
to incorporate the amendments, rather than simply tacking an amendment page onto the original
annual IEP document.

While the law encourages consolidation of meetings to review reevaluation results and the

subsequent changes in the IEP, parents may still request IEP Team meetings as frequently as needed
based on their child’s unique needs.
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Amending the IEP without the full IEP Team can be beneficial because it can be done more quickly
than if convening the entire team. However, doing so loses the team input. If the changes impact
other IEP Team members, the changes must be communicated with staff to ensure the changes are
implemented. Parents should proceed with caution to make sure they are not talked into a change
that could be detrimental to their child.

How can | prepare for my child’s IEP meeting?

Before the IEP Team Meeting . . .

1. Request a copy of any assessment and/or evaluation reports and ask to have them at least
one week before the IEP Team meeting. If you do not understand something within the re-
port(s), call the teacher or person who administered the assessment and ask for clarification.

2. Review your child’s current IEP.
3. Write a list of your child’s strengths and needs.

4. Write a list of the goals that you would like your child to accomplish and also the goals your
child wants to accomplish.

o Think about what has worked or has not worked in the last year.
o What are your child’s interests?

o What medical or physical needs should be considered?

o Are there any behaviors that need to be addressed?

o What are your main concerns for your child right now?

o What goals are necessary for your child to receive an appropriate education and also
move the child forward with his or her education?

5. It can be intimidating to go to an IEP meeting by yourself. If needed, ask someone who knows
your child to come to the meeting with you for support. It is always best to notify the school that
you are bringing an additional person.

6. Organize your materials. Include a note pad and a something to write with.
7. Write down any questions you may have.
8. Go to the meeting with a positive attitude!
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At the Meeting . ..

1.

Openly and objectively listen to your child’s Present Levels of Academic Achievement and
Functional Performance and give your input.

Develop measurable annual goals, including both academic and functional goals.
Make sure you know how often you will receive progress reports.
Examples of topics to discuss:

o grading

o credits

o transportation

o adaptive devices

o curriculum

o staff

o facilities

o methods

o assistive technology

o State and districtwide assessments

Ask how much of the day your child will be with peers that do not have disabilities. Discuss
what supports your child needs in order to be further integrated and included in opportunities
provided to all children.

Have a clear understanding of how often related services will be provided, such as OT, PT, ST,
etc.

Discuss ESY services and whether they are appropriate for your child.
Discuss transition for students ages 16-21, or younger if appropriate.

Obtain a copy of the new IEP at the meeting, even if it is a draft. When the “final” IEP is
provided a few days later, parents can compare the “draft” to the “final” to ensure everything
was included.

After the Meeting . ..

1.

If, after the meeting, you have a concern about a decision that was made by the IEP Team,
call or schedule a time to meet with the case manager. Small changes can be made without
reconvening the whole team. However, if needed, the IEP Team can be called together for a
follow-up meeting to discuss any concerns.

Monitor your child’s progress. Keep the lines of communication open with the teachers and
case manager. Visit with them on a regular basis to find out how things are going for your child.

3. Keep all your child’s records organized in a file for easy access.

Some information was taken from “ND P&A Project-Handout 2 (NDRN Conference 1.07)"
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Chapter 7: Related Services

What are “Related Services,” and do they need to be included
in my child’s IEP?

What the Federal Regulations Say . ..

“‘Related services” means transportation and such developmental, corrective, and other

supportive services as are required to assist a child with a disability to benefit from special
education, and includes speech-language pathology and audiology services, interpreting services,
psychological services, physical and occupational therapy, recreation, including therapeutic
recreation, early identification, and assessment of disabilities in children, counseling services,
including rehabilitation counseling, orientation and mobility services, and medical services for
diagnostic or evaluation purposes. Related services also include school health services and school
nurse services, social work services in schools, and parent counseling and training. Sec. 300.34(a).

Exception; services that apply to children with surgically implanted devices, including
cochlear implants - Related services does not include a medical device that is surgically implanted,
the optimization of that device’s functioning (e.g., mapping), maintenance of that device, or the
replacement of that device. Sec. 300.34(b)(1).

Nothing in paragraph (b)(1) ... limits the right of a child with a surgically implanted device to receive
related services ... that are determined by the IEP Team to be necessary for the child to receive
FAPE; limits the responsibility of a public agency to appropriately monitor and maintain medical
devices that are needed to maintain the health and safety of the child, including breathing, nutrition,
or operation of other bodily functions, while the child is transported to and from school or is at
school; or prevents the routine checking of an external component of a surgically implanted device
to make sure it is functioning properly.... Sec. 300.34(b)(2).

@- What the Regulations Mean . ..

20/ The federal law provides a non-inclusive (not intended to be complete) list of related services

' that may be provided to a child with a disability. IEP Teams may include other services not
on the list if the child needs them to receive FAPE. In deciding whether a child with a disability will
receive any related services, the IEP Team will, through the evaluation process, determine whether
such services are needed to assist the child to benefit from the child’s special education program.

A child must first be determined eligible for special education services under IDEA before a child
may receive a related service. With the exception of speech-language pathology, related services
cannot “stand alone” without a special education program under IDEA. If a student does not qualify
for services under IDEA, but would benefit from a related service, those services could be provided
under Section 504 of the Rehabilitation Act, as related services can “stand alone” under Section 504.
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What Parents Should Know . ..

All agreed-upon related services must be included in the child’s IEP, which must

specifically state the type and amount of services, and the frequency, location, and
duration of the services. Once included in the IEP, the school has a legal duty to provide those
services (see Tip. page 63 and 64).

Other types of developmental, corrective, or supportive services have also been provided for children
with disabilities as related services. Some examples include a one-on-one aide, assistive technology
devices/services, music therapy, vision therapy, and hippotherapy (specialized therapeutic horseback
riding).

What types of audiology services may be included in an IEP?

== What the Federal Regulations Say . ..

=/ Audiology includes identification of children with hearing loss; determination of the range,
nature, and degree of hearing loss, including referral for medical or other professional

attention for the habilitation of hearing; provision of habilitative activities, such as language
habilitation, auditory training, speech reading (lip-reading), hearing evaluation, and speech
conservation; creation and administration of programs for prevention of hearing loss; counseling and
guidance of children, parents, and teachers regarding hearing loss; and determination of children’s
needs for group and individual amplification, selecting and fitting an appropriate aid, and evaluating
the effectiveness of amplification. Sec. 300.34(c)(1).

@), What the Regulations Mean . ..
= Atter parents and school professionals (IEP Team) have determined through evaluations that
the child requires audiology services, those services must be included in the child’s IEP, which

must specifically state the type and amount of services, and the frequency, location, and duration of
the services, as well as specific annual goals if appropriate for the audiology services being provided.
Once included in the IEP, the school has a legal duty to provide those services. (See Tip. page 63;
page 64). The school’s duty to provide these services exists even if the audiology services are not
currently available within the school system. If not available within the school system, the school must
contract with outside professionals to provide the services.

What Parents Should Know . . .

The South Dakota School for the Deaf completes hearing tests for all children birth through
21 who are residents of South Dakota at no cost to parents. For more information, contact the
South Dakota School for the Deaf at (605) 367-5200.
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-~ In South Dakota . ..
L) The following is a partial listing of Audiology resources:

Communication Services for the Deaf (CSD) provides a wide variety of services throughout the
State. Contact them at (833) 682-7630 (Video Phone).

Center for Disabilities DeafBlind Program provides technical assistance, training and resources
to families and service providers of children birth to 21 with varying levels of both hearing and vision
loss. Contact them by calling (605) 357-1439 or (800) 658-3080 (Voice/TTY).

South Dakota School for the Deaf provides quality educational programs and support services for
deaf and hard of hearing children and their families. The school’s mission includes consultation to
families and educational teams statewide and comprehensive student evaluations including audiology
and hearing screening. It serves as a resource for families and local schools by providing a specialist
in the education of deaf and hard of hearing children as a member of the educational team. Contact
them by calling (605) 367-5200 (Voice/TTY) or (605) 496-9058 (Video Phone).

What types of counseling services can be included in an IEP?

-— What the Federal Regulations Say . ..
o=/ Counseling services means services provided by qualified social workers, psychologists,
guidance counselors, or other qualified personnel. Sec. 300.34(c)(2).
Parent counseling and training means assisting parents in understanding the special needs of their
child; providing parents with information about child development; and helping parents to acquire the
necessary skills that will allow them to support the implementation of their child’s IEP or IFSP.
Sec. 300.34(c)(8).

Rehabilitation counseling services means services provided by qualified personnel in individual

or group sessions that focus specifically on career development, employment preparation, achieving
independence, and integration in the workplace and community of a student with a disability. The term
also includes vocational rehabilitation services provided to a student with a disability by vocational
rehabilitation programs funded under the Rehabilitation Act of 1973, as amended, 29 U.S.C. §701 et
seq. Sec. 300.34(c)(12).

@ What the Regulations Mean . ..
ol

IEP Teams should determine whether the child requires counseling services and/or

rehabilitation counseling services. If a child requires counseling services to benefit from the
child’s special education program, the service must be contained in the IEP and specify who will
provide it, the type and amount of counseling services, and the frequency, location, and duration
of the services, as well as specific annual goals if appropriate for the counseling services being
provided. Once included in the IEP, the school has a legal duty to provide those services. (See Tip,
page 63; page 64). Based on the child’s unique needs, the child may require counseling from a
school counselor, a licensed professional counselor, a psychologist, and/or a rehabilitation counselor.
The school must contract with outside professionals to provide the service if necessary.
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Sometimes parents may need training in understanding their child’s disability and/or allowing them to
support implementation of the IEP. These training experiences must be included in the child’s IEP and
provided at no cost to the parents.

What Parents Should Know . ..
@ If the IEP Team determines, based on evaluation results, that a child needs some form of

counseling services to benefit from the child’s IEP (such as for a child with an emotional
disturbance, but certainly not limited to that disability), it is the school’s responsibility to pay for those
services. Parents can receive counseling/training in the child’s disability and in how to support the
child’s IEP at home. If the school does not have the service available in the school system, the school
must contract with (pay) outside professionals to provide the service if necessary to meet a child’s
unique needs. Rehabilitation Counseling may be an important component of a child’s Transition
Services.

How early can my child be identified as a child with a
disability? What medical services are part of the IEP process?

-~ What the Federal Regulations Say . ..

9=/ Early identification and assessment of disabilities in children means the implementation
of a formal plan for identifying a disability as early as possible in a child’s life.
Sec. 300.34(c)(3). (See Chapter 3 on “Child Find”).

Medical services means services provided by a licensed physician to determine a child’s medically
related disability that results in the child’s need for special education and related services.
Sec. 300.34(c)(5).

@ What the Regulations Mean . . .

s Generally, schools are not required to pay for “medical services,” which means services that
must be provided by a physician. The lone exception is where a child requires an evaluation
by a physician to help determine the child’s disability for purposes of determining the child’s eligibility
or continuing eligibility and/or determining services that the child requires as a result of the child’'s
disability.

What Parents Should Know . ..

During the course of the evaluation process, if the school or IEP Team finds that a medical
evaluation is needed to determine the existence of (diagnose) a particular disability, or the
services a child requires, the school is responsible for paying for that evaluation.

For example, if the IEP Team suspects a child may have ADHD and believes a diagnosis is required
from a medical doctor to validate the IEP Team’s concerns, the school must pay for that evaluation.
Medical evaluations may also be required in instances of a child with an emotional disability to
determine the nature of the child’s emotional impairments (e.g., depression, anxiety, etc.) and to
determine services the child may require.
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Many of the conditions that fall under the category of “other health impairment” may require a medical
diagnosis in order to determine the existence of the disability and/or determine what services the child
may require. In these instances, the school district should pay for the medical evaluation to diagnose
the child’s disability. The school is not responsible for paying for a child’s ongoing medical treatment,
including medication.

Tip ...
@ Remember, a medical diagnosis alone does not qualify a student for special education
services. The student must meet the two-pronged test for eligibility discussed in Chapter 5.

What interpreting services can be included in my child’s IEP?

=/ Interpreting services includes the following, when used with respect to children who
are deaf or hard of hearing: Oral transliteration services, cued language transliteration
services, sign language transliteration and interpreting services, and transcription services, such as
communication access real-time translation (CART), C-Print, and Type-Well; and special interpreting
services for children who are deaf-blind. Sec. 300.34(c)(4).

O What the Federal Regulations Say . ..

Z*ES What the Regulations Mean . ..

.} Children who are deaf or hard of hearing must be provided with interpreting services based
on the unique needs of each child, if needed to benefit from the child’s special education
program. Interpreting services must be included in the IEP, which must specifically state the type and
amount of services, and the frequency, location, and duration of the services. Once included in the
IEP, the school has a legal duty to provide those services. (See Tip. page 63; page 64).

What Parents Should Know . ..

While interpreting services, which can consist of a wide variety of services based on the

child’s unique communication needs, is now listed in the law as a related service, the IEP
Team must also consider the requirements listed previously (in Chapter 6) for children with special
communication needs. The IEP Team must consider opportunities for direct communications with
peers and professional personnel in the child’s language and communication mode, academic level,
and full range of needs, including opportunities for direct instruction in the child’s language and
communication mode.

While parents should always insist on teachers, other providers, and evaluators who can provide
direct instruction, at the very least a child who is deaf or hard of hearing must be provided with
appropriate interpreting services by personnel qualified to effectively interpret given a child’s cognitive
level and current signing abilities. For example, if a child’s signing abilities are at a higher level than
the interpreter’s, there would certainly be a question as to the appropriateness of the interpreting
services and the appropriateness of the education the child was receiving.
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What are occupational therapy services and when can they be
provided in my child’s IEP?

=== What the Federal Regulations Say . ..

2=/ Occupational therapy means services provided by a qualified occupational therapist; and
includes improving, developing or restoring functions impaired or lost through illness, injury, or
deprivation; improving ability to perform tasks for independent functioning if functions are impaired or
lost; and preventing, through early intervention, initial or further impairment or loss of function.
Sec. 300.34(c)(6).

7)., What the Regulations Mean . ..

“21/ Part of a child’s right to an appropriate education is the receipt of related services necessary
for him/her to benefit from special education.

Once it is determined through the evaluation process that a child needs occupational therapy services
to benefit from special education, it must be included in the IEP. The IEP must specifically state the
type and amount of services, and the frequency, location, and duration of the services, as well as
specific annual goals. Once included in the IEP, the school system has a legal duty to provide those
services. (See Tip. page 63: page 64). This duty exists even if occupational therapy services are not
currently available within the school system. If a student needs occupational therapy to benefit from
the program, the school system would have to provide these services by contracting with outside
professionals.

What Parents Should Know . ..

@ Occupational therapy (OT) is generally oriented toward the development and maintenance of
functions and skills necessary for daily living. An OT in school programs attempts to prevent
deterioration of those functions and helps remediate deficits that impair performance. Occupational
therapists often have special expertise in prescribing and constructing adaptive devices (especially
for fine motor activities) and in conducting mealtime activities for individuals with physical or sensory
involvement.

-, In South Dakota . ..
@ A student may be identified as needing occupational therapy as a related service if the
student has a disability and requires special education, needs occupational therapy to benefit
from special education, and the student demonstrates performance on a standardized assessment
instrument that falls at least 1.5 standard deviations below the mean in one or more of the following
areas: fine motor skills, sensory integration, and visual motor skills. ARSD 24:05:27:23.

Tip...
@ Make sure the tests are administered by a licensed/registered occupational therapist. Ask
him/her questions about the test and how it is scored and how it assesses skills.
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What orientation and mobility services can be included in the
IEP for a child who is blind or visually impaired?

=== What the Federal Regulations Say . ..

2=/ Orientation and mobility services means services provided to blind or visually impaired
children by qualified personnel to enable those students to attain systematic orientation to

and safe movement within their environments in school, home, and community; and includes teaching
children the following, as appropriate: spatial and environmental concepts and use of information
received by the senses (such as sound, temperature and vibrations) to establish, maintain, or regain
orientation and line of travel (e.g., using sound at a traffic light to cross the street); to use the long
cane or a service animal to supplement visual travel skills or as a tool for safely negotiating the
environment for children with no available travel vision; to understand and use remaining vision and
distance low vision aids; and other concepts, techniques, and tools.
Sec. 300.34(c)(7).

DES What the Regulations Mean . ..

207 While always assumed to be a related service, orientation and mobility services were officially
added to IDEA with the 1997 amendments and 1999 regulations.

What Parents Should Know . ..

@ IEPs for children who require orientation and mobility services should be very specific as to
what services the child will receive. The IEP should include the type and amount of orientation
and mobility services, the location, frequency, and duration of the services to be provided, and the
person or persons responsible for providing the services, as well as specific annual goals. This service
should be provided by a trained professional. Once included in the IEP, the school system has a legal
duty to provide those services (see Tip, page 63 and 64).

Children with disabilities OTHER THAN blindness or visual impairments who require assistance

in developing an awareness of the environment and learning skills necessary to move effectively
and safely from place to place (in school, at home, at work, in the community), should have “Travel
Training” contained in their IEPs as a form of special education (see definition of “Travel Training” in

Chapter 1).

NOTES
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What are physical therapy services and when can they be
provided in my child’s IEP?

O What the Federal Regulations Say . ..

== Physical therapy means services provided by a qualified physical therapist.
Sec. 300.34(c)(9).

Z*ES What the Regulations Mean . ..

20/ Part of a child’s right to an appropriate education is the receipt of related services necessary
for him/her to benefit from instruction.

Once the parents and school professionals have determined through the evaluation process that

a student needs physical therapy services to benefit from special education, it must be included in
the IEP, which must specifically state the type and amount of services, and the frequency, location,
and duration of the services, as well as specific annual goals. Once included in the IEP, the school
system has a legal duty to provide those services. (See Tip, page 63; page 64). This duty exists
even if physical therapy services are not currently available within the school system. If a child is
determined to need physical therapy services, the school would then have to provide these services
by contracting with outside professionals.

What Parents Should Know . ..

@ The physical therapist (PT) is trained to prescribe and supervise the following types of
activities: gross motor activity and weight-bearing, positioning, range of motion, relaxation,
stimulation, postural drainage, and other physical manipulation and exercise procedures. The
physical therapist often provides information and direct instruction to team members on appropriate
positioning and handling and on the use and construction of adaptive equipment.

-, In South Dakota. ..
— Physical therapy, as a related service, includes gross motor development; mobility; use of
adaptive equipment; and consultation and training in handling, positioning, and transferring
students with physical impairments. ARSD 24:05:27:24.

A student may be identified as needing PT if the student has a disability and requires special
education services, needs physical therapy to benefit from special education, and demonstrates
a delay of at least 1.5 standard deviations below the mean on a standardized motor assessment
instrument. ARSD 24:05:27:25.

Tip...
@ Make sure the tests are administered by a registered/licensed physical therapist, and ask
him/her questions about how the test assesses the skills and how it is scored.
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When and how can psychological services be provided in my
child’s IEP?

-~ What the Federal Regulations Say . ..

©=/ Psychological services includes administering psychological and educational tests, and
other assessment procedures; interpreting assessment results; obtaining, integrating, and

interpreting information about child behavior and conditions relating to learning; consulting with
other staff members in planning school programs to meet the special education needs of children as
indicated by psychological tests, interviews, direct observation, and behavioral evaluations; planning
and managing a program of psychological services, including psychological counseling for children
and parents; and assisting in developing positive behavioral intervention strategies.
Sec. 300.34(c)(10).

@) What the Regulations Mean . . .
a4

Psychological services are delivered as a related service when necessary to help eligible

students with disabilities benefit from their special education. In some schools, these services
are provided by a school psychologist, but some services are also appropriately provided by other
trained personnel, including school social workers and counselors. IDEA requires that, in the case
of a child whose behavior impedes his or her learning or that of others, IEP Teams consider the use
of positive behavioral interventions and supports and other strategies to address that behavior. The
interventions may focus on the results of an absent, inadequate, inconsistent, or negative behavior
that interferes with learning. Or, they may focus on curricular instructional issues that may trigger
problem behaviors. Positive behavioral interventions and supports involve a comprehensive set of
strategies aimed at providing students with a disability an improved lifestyle that includes reductions
in problem behaviors, changes in social relationships, expansion of appropriate social skills, and an
increase in school and community inclusion.

What Parents Should Know . ..

While school psychologists, social workers, and/or counselors may be involved in assisting in

developing a positive behavioral intervention plan, parents can and should also be involved
in creating behavioral strategies. It is also important for parents to remember that other appropriate
professionals in a school district may play a role in positive behavioral intervention plans.

NOTES
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When can recreation service be included in my child’s IEP?

=== What the Federal Regulations Say . ..

2=/ Recreation includes assessment of leisure function; therapeutic recreation services;
recreation programs in schools and community agencies; and leisure education.
Sec. 300.34(c)(11).

). What the Regulations Mean . . .

s Recreation services generally are intended to help students with disabilities learn how to use
their leisure and recreation time constructively. Through these services, students can learn
appropriate and functional recreation and leisure skills. According to IDEA, recreation activities may
fall into one or more of the following classifications:

1. physical, cultural, or social;

indoor or outdoor;

formal or informal;

spectator or participant;

independent, cooperative, or competitive; or

2

sports, games, hobbies, or toy play.

Recreational activities may be provided during the school day or in after-school programs in a school
or a community environment. Districts have made collaborative arrangements with local parks and
recreation programs or local youth development programs to provide recreational services. As part of
providing this related service, persons qualified to provide recreation carry-out activities such as:

e assessing a student’s leisure interests and preferences, capacities, functions, skills, and
needs;

e providing therapeutic recreation services and activities to develop a student’s functional skills;
e providing education in the skills, knowledge, and attitudes related to leisure involvement;

e helping a student participate in recreation with assistance and/or adapted recreation
equipment;

e providing training to parents and educators about the role of recreation in enhancing
educational outcomes;

e identifying recreation resources and facilities in the community; and
e providing recreation programs in schools and agencies.

@ What Parents Should Know . ..

It is important for parents to remember that recreational services may be provided through

IDEA. Goals regarding leisure-time activities should be included in the IEP when deemed
appropriate by the student’s IEP Team. If the IEP Team determines that a student needs recreation
services, it must be included in the IEP, which must specifically state the type and amount of services,
and the frequency, location, and duration of the services, as well as specific annual goals if appro-
priate for the recreation services being provided. Once included in the IEP, the school system has a
legal duty to provide those services (seeTip, page 63; and 64).
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What are school health services and school nurse services,
and how can they be provided in an IEP?

- What the Federal Regulations Say . ..

2=/ School health services and school nurse services means health services that are
designed to enable a child with a disability to receive FAPE as described in the child’s IEP.
School nurse services are services provided by a qualified school nurse. School health services are
services that may be provided by either a qualified school nurse or other qualified person.
Sec. 300.34(c)(13).

DES What the Regulations Mean . ..

~ | . “ . . » . . .
L/ While “medical services” provided by a school are narrowly defined as evaluations performed
by a medical doctor, “school health services and school nurse services” is a very broad term.

School health services/school nurse services includes a number of services that can be provided

by someone who is not a physician, such as a school nurse, LPN, or other qualified person. They
can include a variety of different services, from providing a child with medications (if the child must
take them during school hours), to the provision of a full-time nurse to monitor and assist a child with
severe health conditions throughout the school day. They could include the availability of a nurse, or
training for staff, to assist a child who has a seizure disorder or other medical conditions.

What Parents Should Know . ..

All school health services that are needed to assist a child with a disability to benefit from

special education must be included with sufficient detail in the child’s IEP, which must
specifically state the type and amount of services, and the frequency, location, and duration of the
services. Once included in the IEP, the school system has a legal duty to provide those services (see
Tip. page 63 and 64).

The school nurse can help with the well-being of children with disabilities. This can cover a range of
needs, from seizures to medications to emergency first aid. Nurses and teaching staff can help with
students who require specialized procedures such as catheterizations, suctioning, and tube feeding,
as well as routine procedures, such as skin care and cast care. Assistance can be provided through
direct service, or through training of other staff.

Schools must hire or contract with qualified nurses or other personnel as is necessary to meet the
unique needs of the student.

NOTES
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When can social work services in schools be included in my
child’s IEP?

- What the Federal Regulations Say . ..

2=/ Social work services in schools includes preparing a social or developmental history on
a child with a disability; group and individual counseling with the child and family; working in
partnership with parents and others on those problems in a child’s living situation (home, school, and
community) that affect the child’s adjustment in school; mobilizing school and community resources to
enable the child to learn as effectively as possible in his or her educational program; and assisting in
developing positive behavioral intervention strategies. Sec. 300.34(c)(14).

@) What the Regulations Mean . . .
_\\ﬂ

Issues or problems at home or in the community can adversely affect a student’s performance

at school, as can a student’s attitudes or behaviors in school. “Social work services in
schools” may become necessary in order to help a student benefit from his or her educational
program. Social work services should be carried out by a licensed social worker.

If the IEP Team determines a child requires “social work services in schools” in order to benefit from
the child’s special education program, the services needed must be detailed in the child’s IEP and
provided at no cost to the parents. The IEP must specifically state the type and amount of services,
and the frequency, location, and duration of the services. Once included in the IEP, the school system
has a legal duty to provide those services (see Tip. page 63 and 64).

What Parents Should Know . ..

The need for social work services should be included in the student’s IEP as determined by

the IEP Team. If social work services are determined appropriate by the IEP Team, the school
must hire or contract for those services if the school does not have such individuals on staff. If parents
believe a child requires social work services in school and the school denies the service, parents may
request mediation or file a Due Process Complaint to have the issue addressed at a due process
hearing.

NOTES
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What are speech-language pathology services and when can
they be included in my child’s IEP?

- What the Federal Regulations Say . ..

2=/ Speech-language pathology services includes identification of children with speech or
language impairments; diagnosis and appraisal of specific speech or language impairments;
referral for medical or other professional attention necessary for the habilitation of speech or
language impairments; provision of speech and language services for the habilitation or prevention
of communicative impairments; and counseling and guidance of parents, children, and teachers
regarding speech and language impairments. Sec. 300.34(c)(15).

=, What the Regulations Mean . . .

lt Speech-language professionals and speech-language assistants, in accordance with State
regulations, provide speech-language pathology services. These services address the needs
of children and youth with communication disorders.

If a child with a disability requires speech-language therapy as a related service, it must be detailed in
the child’s IEP, including the type and amount of services, and the frequency, duration, and location of
the services, as well as specific annual goals. Once included in the IEP, the school system has a legal
duty to provide those services (see Tip. page 63 and 64).

Speech-language pathology services can also “stand alone” as a child with a disability’s special
education program, so long as the services are considered special education rather than a related
service. Sec. 300.39(a)(2)(i).

What Parents Should Know . ..
@ As part of the IEP Team, parents, along with the rest of the student’s IEP Team, should

determine whether a child with a disability requires speech-language services in order to
benefit from the child’s special education program. If a child is determined to need speech-language
services, they must be included in the child’s IEP.

Speech-Language Pathology is the only related service that can also be deemed special education.
As a result, a child who has only a need for speech-language pathology services can be found eligible
for special education services.

-~ In South Dakota. ..

— - After defining Speech-Language Disorder, South Dakota further defines and provides
eligibility criteria for Articulation Disorder, Fluency Disorder, Voice Disorder, and Language
Disorder. ARSD 24:05:24.01:19-28.
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When can transportation services be included as a related
service in my child’s IEP?

-~ What the Federal Regulations Say . ..

2= |/ Transportation services includes travel to and from school and between schools; travel in
and around school buildings; and specialized equipment (such as special or adapted buses,
lifts, and ramps), if required to provide special transportation for a child with a disability.
Sec. 300.34(c)(16).

@) What the Regulations Mean . . .
-""lii..

A child may be determined to require the related service of transportation if the child needs

transportation (or some specialized form of transportation) to get to and from school in order
to benefit from special education. For example, transportation may be needed as a related service if
the child cannot safely walk to school or ride a regular school bus as a result of the child’s disability.

It can also include transportation to and from a related service. For example, if a child with a disability
needs to be transported to a different school building or to a private provider for physical therapy, that
transportation would need to be provided by the school district and included in the child’s IEP.

It can include transporting a child to and from a residential placement, including trips home on
weekends/holidays as appropriate. It can also include trips for the parents to visit the child, including
the cost of room and board. The number of trips home for the child and/or the number of trips for the
parents to the residential placement must be determined by the IEP Team.

Transportation must also be provided for out-of-town evaluations paid for by the school. If parents
are asked and agree to provide this related service for the school district, transportation costs would
include reasonable room and board for parents if the distance involved or length of the evaluation
would require an overnight stay.

@ What the Parents Should Know . ..

If a child with a disability is determined to require the related service of transportation, a

school can never require that the parents provide the service. A school may “ask” the parents
to provide the service and reimburse them, but cannot require that the parents provide the service as
part of the child’s IEP. If the parents agree to provide the transportation, they may negotiate the rate,
but it must be at least the current State rate. Given the fluctuation in gas prices, reimbursement
at the minimum State rate may well result in the service not being provided “free of charge” to
parents; thus a reason for parents to seek a higher rate than the State rate.

If the school offers appropriate transportation and the parents turn down that offer and wants to

transport the child, the parents may choose to provide the transportation, but would not be entitled to
reimbursement.
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Transportation arrangements must be specifically stated in the child’s IEP. The IEP must specifically

state the type and amount of transportation services, and the frequency, location, and duration of the
services. IDEA’s LRE requirements apply to transportation services. (See Chapter 10). Once included
in the IEP, the school system has a legal duty to provide those services. (See Tip. page 63; page 64).

-~ ™ In South Dakota. ..

— If transportation is required for the child to benefit from the special education program,

transportation shall be written in the IEP and provided at no cost to the parent. A district may
not require that a parent provide transportation; however, if both parties agree that the parent will
provide the transportation, it shall be noted on the IEP and the parent shall be reimbursed by the
district in accordance with SDCL 13-30-3 and 13-37-8.9. ARSD 24:05:27:07.

NOTES
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Chapter 8: Transition Services

What are Transition Services and how does the IEP Team
determine what Transition Services my child needs?

. What the Federal Regulations Say . ..

Transition services means a coordinated set of activities for a child with a disability that is

designed to be within a results-oriented process, that is focused on improving the academic
and functional achievement of the child with a disability to facilitate the child’s movement from
school to post-school activities, including post-secondary education, vocational education, integrated
employment (including supported employment), continuing and adult education, adult services,
independent living, or community participation; is based on the individual child’s needs, taking into
account the child’s strengths, preferences and interests; and includes instruction, related services,
community experiences, the development of employment and other post-school adult living
objectives, and if appropriate, acquisition of daily living skills and provision of a functional vocational
evaluation. Sec. 300.43(a).

ICes

Servi

1on

Transition services for children with disabilities may be special education, if provided as specially
designed instruction, or a related service, if required to assist a child with a disability to benefit from
special education. Sec. 300.43(b).

w
c
!
| .
-

[@-) What the Regulations Mean . . .

24 Transition services provided by the school and/or other participating agencies must be
' carried out in a coordinated manner that does not duplicate services.

Transition planning must include specific anticipated outcomes that the student will achieve by the
time the student graduates, ages out of, or otherwise leaves the public school system. Thus, unlike
annual goals in the IEP, transition goals may extend for several years through age 21. Transition
services should provide the student a seamless transition from school to post-school activities. One
or more post-school activities may be appropriate.

Chapter 8

In determining transition services for a student, it is imperative that the services provided be based
on the student’s strengths, preferences, and interests. The student’s transition goals, based on
his/her strengths, preferences, and interests, should be the first matter discussed at an IEP Team
meeting addressing a student’s transition needs.

In each outcome area, i.e., postsecondary education, employment, etc., the child’s IEP should include
instruction, related services, community experiences, the development of employment, and other
post-school adult living objectives, and if appropriate, acquisition of daily living skills and provision of
a functional vocational evaluation. Appropriate annual and long-term goals must be developed based
on the child’s unique transition needs.

Appropriate linkages to services and supports the student will need when finished with school should
be in place before he/she leaves the school setting and documented in the IEP.
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What Parents Should Know . ..

@ In each area of post-school activities appropriate for a student (postsecondary education,
vocational training, integrated employment, supported employment, continuing and adult
education, adult services, independent living, and/or community participation), the school or other
participating agency must provide instruction (special education), related services (if needed to
benefit from the instruction), community experiences, the development of employment, and other
post-school adult living objectives, and if appropriate, acquisition of daily living skills and a functional
vocational evaluation.

Transition services must be included in the IEP that is in place when the child turns age 16 (or
younger if determined appropriate) and continuing until the student is no longer eligible for special
education services. The IEP Team must:

e actively involve the child in his or her IEP development;

e base the IEP on the child’s strengths, preferences, and interests;
e determine the child’s post-school goals;

e determine needed transition services; and

e ensure the transition services the student requires in order to meet the student’s
postsecondary goals are provided.

The components of the IEP - the present levels of academic achievement and functional performance
(PLAAFP), transition services, least restrictive environment, related services, participation in general
education curriculum, annual goals (including short-term objectives/benchmarks when required), etc.
- are interrelated and connected. Beginning no later than development of the IEP to be in place when
the child turns 16 (or younger if appropriate), the IEP should be heavily influenced by transition
planning and services to prepare the student for adult life.

If transition planning is to be effective, all of the discussion and decision-making in the IEP Team
meeting must result in a comprehensive, coordinated program that brings the parts of the IEP
together to prepare young people for the adult world.

Tip ...
@ The IEP for every student, beginning no later than the IEP in place when the student turns 16
years of age (or younger if determined appropriate), should become future-directed, goal-
oriented, and based upon the student’s strengths, preferences, and interests. The student should be
actively involved in planning his or her transition goals and services and participating in all meetings.
The postsecondary goals should be those of the student’s, not the teachers’ or parents’.

More information on the topics addressed in the Transition section of the IEP are included in the State
Department of Education “Individual Education Program (IEP) Technical Assistance Guide”.
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When will my child start receiving Transition Services and how
often will they be reviewed?

-~ What the Federal Regulations Say . ..

2=/ Beginning not later than the first IEP to be in effect when the child turns 16, or younger if
determined appropriate by the IEP Team, and updated annually, thereafter, the IEP must
include appropriate measurable postsecondary goals based upon age appropriate transition
assessments related to training, education, employment, and, where appropriate, independent living
skills; and the transition services (including courses of study) needed to assist the child in reaching
those goals. Sec. 300.320(b).

G_' What the Regulations Mean . ..

“*/) When a child with a disability turns age 16, or even younger if the IEP Team determines
appropriate, it is mandatory as part of the transition plan that the child’s IEP contains
measurable postsecondary goals and for the IEP to include specific transition services based on
transition evaluations and the student’s strengths, preferences, and interests.

The transition services the child requires must be designed to progress toward and achieve the
student’s desired postsecondary goals by the time the student graduates or ages out of special
education services from the school district. As with other IEP services, students’ transition services
must be reviewed at least every year and revised as needed to meet their individualized needs.

In many instances, it will be important to address and provide transition services to children at

age 14 or younger, such as children with disabilities deemed “at risk” of dropping out of school or
children who need to make decisions regarding their academic track. As a child moves through the
public school system, there are certain dates or deadlines when decisions must be made regarding
the child’s academic path. This is usually done in 7th or 8th grade. Prior to a child with a disability
reaching that point, it would be appropriate for transition services to begin, if they are not already in
place.

What Parents Should Know . ..

Transition services are the culmination of a child with a disability’s public school education.

Everything the school has provided prior to the actual transition services should have been
leading in that direction, as a purpose of IDEA is to prepare a child for further education, employment,
and independent living.

Schools must conduct evaluations to help determine a child’s needs in the area of transition services.
Then, the services provided should be dictated by what the child wants for life beyond high school,
such as employment, independent living, and/or further education, etc. The student’s classes and
special education services should be sufficient to prepare the student for those outcomes.

Parents should insist that transition services be provided when they believe it to be appropriate for
their child.
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Other than the IEP Team members, who else can be invited to
attend a transition IEP meeting for my child?

=== What the Federal Regulations Say . ..

2=/ The public agency must invite a child with a disability to attend the child’s IEP Team meeting
if a purpose of the meeting will be the consideration of the postsecondary goals for the child
and the transition services needed to assist the child in reaching those goals.... Sec. 300.321(b)(1).

If the child does not attend the IEP Team meeting, the public agency must take other steps to ensure
that the child’s preferences and interests are considered. Sec. 300.321(b)(2).

To the extent appropriate, with the consent of the parents or a child who has reached the age of
majority, in implementing the requirements of paragraph (b)(1) of this section, the public agency also
must invite a representative of any participating agency that is likely to be responsible for providing or
paying for transition services. Sec. 300.321(b)(3).

=, What the Regulations Mean . . .

v If a purpose of an IEP Team meeting is to consider a student’s postsecondary goals or
transition services, the school must invite the student to be a part of the IEP Team. The
student’s preferences and interests are paramount to appropriate transition planning. If the student
does not attend an IEP Team meeting, the school must take whatever steps are necessary to make
sure the student’s preferences and interests are known and considered by the IEP Team. It would do
little good for the rest of the IEP Team to attempt to determine a student’s postsecondary goals and
needed transition services without the student’s input.

Transition services may require services beyond what can be provided by a school, such as
vocational rehabilitation services, independent living services, employment, etc. The school must
make sure that a representative from other agencies that may be responsible for providing transition
services is invited to be part of the student’s IEP Team. The parents or child (if of age of majority)
must consent to such participating agency’s participation. If the representative from a participating
agency cannot attend, the school must take other steps to ensure the agency’s participation at the
IEP Team meeting, such as through virtual or conference calls, written reports, or other means.

What Parents Should Know . ..

Parents should encourage their child to attend IEP Team meetings. If parents want the school

to invite a representative from another agency to an IEP Team meeting, they should let the
school know in advance of the meeting and be sure to provide written consent for that person to
attend.

For students to effectively participate in IEP Team meetings and discuss his or her “strengths,
preferences, and interests,” students should receive training ahead of time on how IEP Team
meetings work, the student’s role, and the importance of the student’s participation. Ideally, many
students will then have the ability to effectively run their transition IEP Team meetings.
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What happens if a participating agency fails to provide the
transition services set out in my child’s IEP?

o=/ Failure to meet transition objectives - Participating agency failure. If a participating agency,
other than the public agency, fails to provide the transition services described in the |IEP
in accordance with Sec. 300.320(b), the public agency must reconvene the IEP Team to identify
alternative strategies to meet the transition objectives for the child set out in the IEP. Nothing in
this part relieves any participating agency, including a State vocational rehabilitation agency, of the
responsibility to provide or pay for any transition service that the agency would otherwise provide to
students with disabilities who meet the eligibility criteria of that agency. Sec. 300.324(c).

O What the Federal Regulations Say . ..

Responsibilities for providing transition services may be assigned to different participants

(school personnel, agency representatives of state, local, and private agencies) at the IEP
Team meeting, but the school district has ultimate and overall responsibility for ensuring the services
have been provided. Where participating agencies are providing transition services, the school should
have ongoing communication with such agencies to make sure the services are being provided, such
as through written progress reports or other means of communication, or by contacting the parent or
student, or conducting a review of the IEP.

@) What the Regulations Mean . ..
-""'ii..

The IEP must document which participating agencies, in addition to the district, are responsible for
providing or paying for transition services to the child and what specific services those agencies will
provide.

If a participating agency fails to provide agreed-upon services, the district must initiate an IEP Team
meeting as soon as possible to identify alternative strategies. Possible alternative strategies might be:
referral to another agency, identifying another funding source, or for the school itself to provide the
needed service. Schools should not, however, automatically bear the cost of transition services that
should be borne by another agency. For example, if a public agency other than the school district is
obligated under federal or state law to provide or pay for transition services, that public agency must
fulfill that obligation, either directly or through contract or other arrangement.

What Parents Should Know . ..

The child’s school district is responsible for ensuring that the child receives a FAPE. This
includes planning and coordination of transition services through development of an IEP.

Parents/students may be assigned specific transition services activities, such as visiting college

campuses, adult residential placements, etc. However, the ultimate responsibility for ensuring tasks
are completed falls on the school.

Tip...
() Parents should be wary of schools that refuse to invite appropriate participating agencies and
should insist on their participation.
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Chapter 9: Assistive Technology (AT)

What are assistive technology devices and how do I get
assistive technology devices on my child’s IEP?

What the Federal Regulations Say . ..

Assistive Technology Device means any item, piece of equipment, or product system,

whether acquired commercially off the shelf, modified, or customized, that is used to increase,
maintain, or improve the functional capabilities of a child with a disability. The term does not include a
medical device that is surgically implanted, or the replacement of such a device. Sec. 300.5.

Each public agency must ensure that assistive technology devices or assistive technology services,
or both ... are made available to a child with a disability if required as a part of the child’s special
education...; related services...; or supplementary aids and services.... On a case-by-case basis, the
use of school-purchased assistive technology devices in a child’s home or in other settings is
required if the child’s IEP Team determines that the child needs access to those devices in order to
receive FAPE. Sec. 300.105.

The IEP Team must consider whether the child needs assistive technology devices and services.
Sec. 300.324(a)(2)(v).

o What the Regulations Mean . ..

) “Assistive Technology Device” includes thousands of items, from a simple pencil grip to

' expensive communication devices. IDEA is designed to ensure that children with disabilities
receive the assistive technology (AT) devices and services (see page 98) they require in order to
receive FAPE. The need for AT devices or services must be considered at each IEP Team meeting.
Depending on the type of AT device or service the IEP Team determines a child needs, the IEP
Team will determine if it falls under special education, related services, or supplementary aids and
services, and document it in the IEP accordingly.
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What Parents Should Know . ..

The need for AT devices and services is usually determined through specific evaluations.

If it is believed a child may need some form of AT device or service, the IEP Team should
determine what evaluations should be completed. A child determined to need AT devices or services
must be provided with that device or service and it must be documented in the child’s IEP. The
school can pay for the equipment, utilize other resources to pay for it, or cooperatively fund it, but
may not delay in providing the needed device.

L ]
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Chapter 9

A parent’s private health insurance and/or Medicaid may be used to pay for AT devices or services,
so long as the parents give written permission, there is no cost to the parent, and no impact on
future insurance benefits (see Chapter 12). If parents purchase the device, it belongs to the

parent and is meant for the exclusive use of the student.
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Assistive technology purchased by the school can be used in the child’s home or other settings

if required to ensure a FAPE. This must be documented in the IEP. If the school purchases the
equipment, it belongs to the school. An AT device purchased by the school may be shared if each
child who needs it has access to it when needed as set out in each child’s IEP.

What are assistive technology services and how are they
included in my child’s IEP?

What the Federal Regulations Say . ..

Assistive technology service means any service that directly assists a child with a disability
in the selection, acquisition, or use of an assistive technology device. The term includes:

e the evaluation of the needs of a child with a disability, including a functional evaluation of the
child in the child’s customary environment;

e purchasing, leasing, or otherwise providing for the acquisition of assistive technology devices
by children with disabilities;

e selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing, or
replacing assistive technology devices;

e coordinating and using other therapies, interventions, or services with assistive technology
devices, such as those associated with existing education and rehabilitation plans and
programs;

e training or technical assistance for a child with a disability or, if appropriate, the child’s family;
and

e training or technical assistance for professionals (including individuals providing education or
rehabilitation services), employers, or other individuals who provide services to, employ, or are
otherwise substantially involved in the major life functions of that child. Sec. 300.6.

What the Regulations Mean .
‘_1 An evaluation of a child with a disability’s assistive technology (AT) needs, which may include
a functional evaluation in the school setting, is an AT service.
When the IEP Team has determined a child with a disability requires an AT device, the IEP Team next
must determine what, if any, AT services are needed.

The IEP should state, if appropriate, how the AT device will be acquired. If it is the type of AT device
that must be specially designed, fitted, customized, and/or adapted for the particular child, that should
be detailed in the IEP. The IEP should indicate, if appropriate, how the device will be maintained,
repaired, or replaced, including providing the child with a back-up device while the child’s regular
device is being serviced, repaired, or replaced, so as to comply with the IEP.

The IEP should include how AT devices will be used in conjunction with other therapies and services,
and indicate when the child will use the AT device during the course of the day.
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The IEP should also include all specific training the child will require in learning how to use the

AT device, as well as any training the child’s parents may require to assist the child to use the AT
device (such as if the AT device is one the child brings home at night). Finally, the child’s IEP should
also include, if appropriate, training for any professionals or other appropriate individuals (such as
employers) in the use of the child’s AT device.

What Parents Should Know . ..
@ Assistive technology (AT) should be one of the areas considered when a student is being

assessed to determine eligibility or continued eligibility for special education. Once eligible, AT
services and devices must be considered as an option for every student on an IEP at each IEP Team
meeting. Consideration should be given if the AT device or AT service is necessary for the student to
achieve educational or social goals, benefit from education, or make reasonable progress in the least
restrictive environment.

The IEP Team should analyze what is required of students without disabilities of the same age and
determine how many of these requirements could be fulfilled partially or completely by the student
with a disability who is being assessed if that student had access to appropriate assistive technology.

Assistive Technology devices and services can be special education, related services, or
supplementary aids and services that allow the child to be educated in the regular classroom. For
example, training for the child in use of an AT device could be “special education,” and an annual
goal developed. Use of a particular device could be a related service if it assists the child to benefit
from special education. If provision of AT devices or services will allow the child to be educated in the
regular classroom, the AT device and/or service would be a supplementary aid or service. Ultimately,
however, how a device or service is categorized is less important than ensuring the device and
services are documented somewhere in the IEP.

Parents should make sure the IEP contains all AT services needed. This should include provision for
back-up devices and all other AT services appropriate based on the particular AT device or devices
the child requires.

While schools can look to other funding sources to pay for AT devices and services, it may not delay
in providing the device/service while waiting for payment from another source.

NOTES
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Chapter 10: Placement / Least Restrictive
Environment (LRE)

What are the IDEA’s requirements for LRE?

e What the Federal Regulations Say . ..

Each public agency must ensure that to the maximum extent appropriate, children with

disabilities, including children in public or private institutions or other care facilities, are
educated with children who are nondisabled; and special classes, separate schooling, or other
removal of children with disabilities from the regular educational environment occurs only if the
nature or severity of the disability is such that education in regular classes with the use of
supplementary aids and services cannot be achieved satisfactorily. Sec. 300.114(a)(2).

The IEP must include an explanation of the extent, if any, to which the child will not participate with
nondisabled children in the regular class and in the activities described in paragraph (a)(4) of this
section. Sec. 300.320(a)(5).

@ What the Regulations Mean . ..
] |

IDEA carries a strong presumption that most children with disabilities will be educated in

regular education classrooms with other children their own age. The IEP Team must talk
about modifications, if needed, to the general curriculum. It must determine whether there are
supplementary aids and services that will allow a child with a disability to be educated in the regular
classroom.

Children with disabilities can be removed from the regular classroom when the child’s needs are so
great that they cannot be met in the regular classroom, even with extra support and modifications.

If, for example, a one-on-one aide or the provision of assistive technology would allow the child to be
educated in the regular classroom, those services must be provided and contained in the |IEP.

What Parents Should Know . ..

After the IEP Team determines the annual goals and special education and related services,

it must determine what is the least restrictive placement in which the child’s IEP can be
implemented. The legal presumption is that such placement will be in the regular classroom unless,
due to the severity of the child’s disability and even with the provision of supplementary aids and
services, the child cannot receive FAPE.

However, it is not an “all or nothing” proposition. Some children may receive services in a resource
room or self-contained classroom for part of the school day and participate in the regular classroom
for other parts of the school day.

Schools must make genuine efforts to try to educate children with disabilities in the least restrictive
placement that will allow the child to receive a FAPE. This may include attempting all reasonable
supplementary aids and services prior to proposing a more restrictive placement.
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What is the continuum of alternative placements the IEP
Team must consider? Does the LRE requirement apply to
nonacademic and extracurricular activities?

- What the Federal Regulations Say . ..

8=/, Continuum of alternative placements - Each public agency must ensure that a continuum
of alternative placements is available to meet the needs of children with disabilities for special
education and related services.

The continuum required ... must include the alternative placements listed in the definition of special
education under Sec. 300.38 (instruction in regular classes, special classes, special schools, home
instruction, and instruction in hospitals and institutions); and make provision for supplementary
services (such as resource room or itinerant instruction) to be provided in conjunction with regular
class placement. Sec. 300.115.

Nonacademic settings - In providing or arranging for the provision of nonacademic and
extracurricular services and activities set forth in Sec. 300.107, each public agency must ensure

that each child with a disability participates with nondisabled children in the extracurricular services
and activities to the maximum extent appropriate to the needs of that child. The public agency must
ensure that each child with a disability has the supplementary aids and services determined by the
child’s IEP Team to be appropriate and necessary for the child to participate in nonacademic settings.
Sec. 300.117.

Nonacademic services - The State must ensure the following: Each public agency must take steps,
including the provision of supplementary aids and services determined appropriate and necessary
by the child’s IEP Team, to provide nonacademic and extracurricular services and activities in the
manner necessary to afford children with disabilities an equal opportunity for participation in those
services and activities.

Nonacademic and extracurricular services and activities may include counseling services, athletics,
transportation, health services, recreational activities, special interest groups or clubs sponsored by
the public agency, referrals to agencies that provide assistance to individuals with disabilities, and
employment of students, including both employment by the public agency and assistance in making
outside employment available. Sec. 300.107.

=, What the Regulations Mean . . .

11 The school must be able to provide services in a variety of settings based on the child’s
needs, from regular classroom placement to a hospital, institutional, or home setting. The IEP
Team must begin with the premise that the child will be educated in the regular classroom.

The purpose of requiring schools to have a continuum of placements available is so that if a child’s
needs are such that the child cannot be educated in, for example, the regular classroom (even with
the provision of supplementary aids and services), then the IEP Team would consider the next more
restrictive placement along the continuum until it is determined the child can receive a FAPE. If the
IEP Team determines the LRE is a placement other than the regular classroom setting, it should be
justified in the IEP. The LRE requirements in IDEA apply equally to nonacademic and extracurricular
settings, including transportation.
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What Parents Should Know . ..
@ It is the school’s responsibility to ensure that each child with a disability is being educated in

the LRE appropriate for that particular child. If the IEP Team determines an out-of-district day
program or residential placement is the least restrictive setting required for the child to receive FAPE,
the school must make sure the placement is at no cost to the parents and the IEP Team would need
to address the related service of transportation.

How does the IEP Team determine my child’s educational
placement?

=~ What the Federal Regulations Say . ..

2=/ In determining the educational placement of a child with a disability, including a preschool
child with a disability, each public agency must ensure that the placement decision is made

by a group of persons, including the parents, and other persons knowledgeable about the child, the
meaning of the evaluation data, and the placement options; and is made in conformity with the LRE
provisions ...; the child’s placement is determined at least annually; is based on the child’s IEP; and
is as close as possible to the child’s home; unless the IEP of a child with a disability requires some
other arrangement, the child is educated in the school that he or she would attend if nondisabled; in
selecting the LRE, consideration is given to any potential harmful effect on the child or on the quality
of services that he or she needs; and a child with a disability is not removed from education in age-
appropriate regular classrooms solely because of needed modifications in the general curriculum.
Sec. 300.116.

@ What the Regulations Mean . . .

2y The IEP Team must place the child at the school the child would attend if the child did not
have a disability, unless it determines the child requires a different placement. Placement
decisions must be made only after the rest of the IEP is developed. In other words, once the child’'s
“‘present levels,” annual goals, special education, related services, and other modifications and
supports are determined, then the question becomes “what is the least restrictive environment where
the IEP can be implemented?” The IEP team must determine at least annually the least restrictive
setting in which the child can be successfully educated (receive FAPE).

In deciding a child’s placement, the team must consider potential harmful effects on the child in both
lesser and more restrictive settings. Children should not be forced into a lesser restrictive placement
if the child cannot receive an appropriate education in that setting. Conversely, a child may not be
placed in a more restrictive setting based on the convenience of the district. A school cannot remove
a child from the regular classroom just because the child needs to have the curriculum modified.

Placements should be made based on the unique needs of the child, not administrative

convenience. For example, a child should not be placed in a more restrictive setting because
the school has neglected to provide training to its staff. A child should not be placed in a more
restrictive setting because the school “does not want to” try to educate a child in a lesser restrictive
setting.

What Parents Should Know . ..
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What are the IEP requirements when the IEP Team places a
child in a private school or facility?

O What the Federal Regulations Say . ..

o=/ Each SEA must ensure that a child with a disability who is placed in or referred to a private
school or facility by a public agency:

1. is provided special education and related services in conformance with an IEP ... and at no
cost to the parents;

2. is provided an education that meets the standards that apply to education provided by the SEA
and LEAs including the requirements of this part, except for Sec. 300.156(c) (qualifications of
special education teachers); and

3. has all the rights of a child with disability who is served by a public agency. Sec. 300.146.

Developing IEPs - Before a public agency places a child with a disability in, or refers a child to,
a private school or facility, the agency must initiate and conduct a meeting to develop an IEP for
the child.... The agency must ensure that a representative of the private school or facility attends
the meeting. If the representative cannot attend, the agency shall use other methods to ensure
participation by the private school or facility, including individual or conference telephone calls.
Sec. 300.325(a).

Reviewing and Revising IEPs - After a child with a disability enters a private school or facility, any
meetings to review and revise the child’s IEP may be initiated and conducted by the private school
or facility at the discretion of the public agency. If the private school or facility initiates and conducts
these meetings, the public agency shall ensure that the parents and an agency representative are
involved in any decision about the child’s IEP; and agree to any proposed changes in the IEP before
those changes are implemented. Sec. 300.325(b).

Responsibility - Even if a private school or facility implements a child’s IEP, responsibility for
compliance with this part remains with the public agency and the SEA. Sec. 300.325(c).

@ What the Regulations Mean . ..

2L/ Sometimes IEP Teams will determine children with disabilities require placement outside of
the public school setting, such as at a private school, a residential facility, or an institution.
IDEA applies the same standards to the quality of education in a private placement as it does to the
public school, with the exception of the “qualifications for special education teachers” requirements. A
private placement by the IEP Team in no way diminishes a parent’s rights under IDEA.

IEPs must be a joint effort between the parents, public school, and private school or facility. If the
private placement fails to provide an appropriate education, the public school is deemed legally
responsible for having denied FAPE.

What Parents Should Know . ..
@ If your child is placed in a private school or facility by the IEP Team, you remain a part of the

team that determines the services the child will receive.
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Chapter 11: Private (Including Religious)
School Placement by Parents Where
FAPE is Not an Issue

What are parentally-placed private school children with
disabilities?

What the Federal Regulations Say . ..

Parentally-placed private school children with disabilities means children with disabilities
enrolled by their parents in private, including religious, schools or facilities that meet the
definition of elementary school in Sec. 300.13 or secondary school in Sec. 300.36, other
than children with disabilities covered under Secs.300.145 through 300.147. Sec. 300.130.

@ What the Regulations Mean . ..
L] |

Many parents place their children with disabilities in private schools because they prefer a

private school over the public school, even if the public school has offered a free appropriate
public education (FAPE). The contents of this and the following pages pertain to those children
placed in private (including parochial) schools where FAPE is not at issue. In other words, the
parents agree with (or at least do not contest) the IEP offered by the public school, but for personal
reasons have placed their child at a private school.

What Parents Should Know . ..

The decision to place a child with a disability in a private school (when FAPE is not at
issue) is sometimes done so the child with a disability can attend the same school as his or
her siblings. Perhaps the parents attended the private school. Maybe the private school is
a parochial school aligned with the particular church the family attends. Maybe the parents heard
the child would receive a better education than at the public school.

Whatever their reason for the private placement, parents who have a child with a disability need
to fully understand the legal consequences of a private placement. IDEA ensures a FAPE only for
children who attend public schools. As the following pages explain, children with disabilities placed
in private schools by their parents may receive some, none, or all of the special education and
related services the child would have received in the public school system.

Parents should be aware, however, that if the private school receives federal funds, Section 504 of

the Rehabilitation Act would apply, which may require the private school to provide special education
and/or related services for the child.
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Are public schools responsible for “child find”, even if my
child is enrolled in a private school?

=/ General - Each LEA must locate, identify, and evaluate all children with disabilities who are
enrolled by their parents in private, including religious, elementary schools and secondary
schools located in the school district served by the LEA, in accordance with paragraphs (b)
through (e) of this section, and Secs. 300.111 and 300.201. Sec. 300.131(a).

O What the Federal Regulations Say . ..

Child find design - The child find process must be designed to ensure:
1. the equitable participation of parentally-placed private school children; and
2. an accurate count of those children. Sec. 300.131(b).

Activities - In carrying out the requirements of this section, the LEA, or, if applicable, the SEA, must
undertake activities similar to the activities undertaken for the agency’s public school children.
Sec. 300.131(c).

Cost - The cost of carrying out the child find requirements in this section, including individual
evaluations, may not be considered in determining if an LEA has met its obligation under Sec.
300.133. Sec. 300.131(d).

Completion period - The child find process must be completed in a time period comparable to that
for students attending public schools in the LEA consistent with Sec.300.301. Sec. 300.131(e).

Out-of-State children - Each LEA in which private, including religious, elementary schools and
secondary schools are located must, in carrying out the child find requirements in this section, include
parentally-placed private school children who reside in a State other than the State in which the
private schools that they attend are located. Sec. 300.131(f).

@ What the Regulations Mean . . .

2./ The “Child Find” portion of IDEA pertains equally to those children who attend private schools.
The public school must have a plan in place to ensure that children who may have disabilities
who attend private schools are identified and evaluated to determine eligibility for special education
services.

Local schools cannot use money they are required to spend on children enrolled by parents in private
schools on Child Find activities, including evaluations.

What Parents Should Know . ..

The Child Find requirement is perhaps the only true safeguard that children have who are

placed in private schools by their parents where FAPE is not at issue. If a child suspected of
having a disability attends a private school, the public school must ensure that such child receives
appropriate evaluations to determine whether the child would be entitled to special education services
if the child attended the public school. If the evaluations show the child would be eligible for services
under IDEA, the parent must then choose whether to keep the child at the private school or enroll the
child at the public school.
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How much money are public schools required to spend on
parentally-placed children with disabilities who attend private
schools?

== What The Federal Regulations Say . ..

2=/ Formula - To meet the requirement of Sec. 300.132(a), each LEA must spend the following
on providing special education and related services (including direct services) to parentally-
placed private school children with disabilities.

For children aged 3 and through 21, an amount that is the same proportion of the LEA’s total subgrant
under section 611(f) of the Act as the number of private school children with disabilities aged 3
through 21 who are enrolled by their parents in private, including religious, elementary schools and
secondary schools located in the school district served by the LEA, is to the total number of children
with disabilities in it jurisdiction aged 3 through 21. Sec. 300.133(a)(1).

For children aged three through five, an amount that is the same proportion of the LEA’s total
subgrant under section 619(g) of the Act as the number of parentally-placed private school children
with disabilities ages three through five who are enrolled by their parents in a private, including
religious, elementary school located in the school district served by the LEA, is to the total number of
children with disabilities in its jurisdiction aged three through five. Sec. 300.133(a)(2)(i).

Calculating proportionate amount - In calculating the proportionate amount of Federal funds to
be provided for parentally-placed private school children with disabilities, the LEA, after timely and
meaningful consultation with representatives of private schools under Sec. 300.134, must conduct a
thorough and complete child find process to determine the number of parentally-placed children with
disabilities attending private schools located in the LEA. Sec. 300.133(b).

Supplement, not supplant - State and local funds may supplement and in no case supplant the
proportionate amount of Federal funds required to be expended for parentally-placed private school
children with disabilities under this part. Sec. 300.133(d).

=, What the Regulations Mean . . .

./ Public schools must spend a proportionate amount of federal IDEA funding on children with
disabilities who attend private schools. For example, if 100 children with disabilities resided in
a school district, and six were placed in private schools by their parents, the district would be required
to spend 6% of its federal special education funds on those six children. School districts may spend
additional state or local funds, but are not required to do so. The amount spent on Child Find activities
cannot count toward the proportionate amount.

What Parents Should Know . ..

Parents should not place their child with a disability in a private school with the expectation
that the public school will provide services, let alone provide services at the level the child
was previously receiving at the public school.
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How does a public school determine how equitable services
are provided among children in private schools?

=~ What the Federal Regulations Say . ..

2=/ No individual right to special education and related services - No parentally-placed
private school child with a disability has an individual right to receive some or all of the special
education and related services that the child would receive if enrolled in a public school.
Sec. 300.137(a).

Decisions - Decisions about the services that will be provided to parentally-placed private school
children with disabilities under Secs. 300.130 through 300.144 must be made in accordance with
paragraph (c) of this section and Sec. 300.134(c). The LEA must make the final decisions with
respect to the services to be provided to eligible parentally-placed private school children with
disabilities. Sec. 300.137(b).

Services plan for each child served under Secs. 300.130 through 300.144 - If a child with a
disability is enrolled in a religious or other private school by the child’s parents and will receive special
education or related services from an LEA, the LEA must initiate and conduct meetings to develop,
review, and revise a services plan for the child, in accordance with Sec. 300.138(b); and ensure that
a representative of the religious or other private school attends each meeting. If the representative
cannot attend, the LEA shall use other methods to ensure participation by the religious or other
private school, including individual or conference telephone calls. Sec. 300.137(c).

=, What the Regulations Mean . . .

) No child placed in a private school when FAPE is not at issue has an individual right to special
education services from the public school. After consulting with private school personnel as
to the needs of children placed in private schools, the public school will decide which children will be
offered services. For example, if five children attend private schools, the public school may serve just
one or up to all five of the children, spending the same or different amounts on each child the public
school chooses to receive services.

What Parents Should Know . ..

When parents place their child in a private school, the child is no longer entitled to a FAPE
from the public school. Parents who place their child at a private school should be aware that
the child may no longer receive any services from the public school.

NOTES
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What does equitable services mean for a child with a
disability? What is a “services plan” for a child who attends a
private school?

- What the Federal Regulations Say . ..

©=/ The services provided to parentally-placed private school children with disabilities must
be provided by personnel meeting the same standards as personnel providing services in
the public schools, except that private elementary school and secondary school teachers who are
providing equitable services to parentally-placed private school children with disabilities do not have
to meet the special education teacher qualification requirements of Sec. 300.156(c).
Sec. 300.138(a)(1).

Parentally-placed private school children with disabilities may receive a different amount of services
than children with disabilities in public schools. Sec. 300.138(a)(2).

Services provided in accordance with a services plan - Each parentally-placed private school
child with a disability who has been designated to receive services under Sec. 300.132 must have

a services plan that describes the specific special education and related services that the LEA

will provide to the child in light of the services that the LEA has determined, through the process
described in Secs. 300.134 through 300.137, it will make available to parentally-placed private school
children with disabilities. The service plan must, to the extent appropriate, meet the requirements

of Sec. 300.320, or for a child ages three through five meet the requirements of Sec. 300.323(b)

with respect to the services provided; and be developed, reviewed, and revised consistent with
Secs.300.321 through 300.324. Sec. 300.138(b).

ZESJ What the Regulations Mean . ..

20/ Public schools must use qualified teachers and other personnel when providing services to
children with disabilities who attend private schools, although they do not need to meet the
“special education teacher qualification” requirements. While children with disabilities who attend
public schools are entitled to FAPE, children placed in private schools by their parents are not.
Children placed by their parents in private schools when FAPE is not at issue who are selected to
receive services from the public school must have those services detailed in a “services plan.”

What Parents Should Know . ..

If the public school chooses to provide special education services to a particular child enrolled

at a private school (where FAPE is not at issue), the services offered by the public school
may differ greatly from what the child was offered had the child attended the public school. If services
are provided, the child will have a “services plan” (not an IEP). Once in place, the public school must
comply with the services plan.

Public schools must make sure that money spent on children attending private schools benefits the
children with disabilities only, not the private school or the instruction provided at the private school.
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Where are services provided and when is transportation
included for my child who I placed in a private school?

-~ What the Federal Regulations Say . ..

©=/ Services on private school premises - Services to parentally-placed private school children
with disabilities may be provided on the premises of private, including religious, schools, to
the extent consistent with the law. Sec. 300.139(a).

Transportation - If necessary for the child to benefit from or participate in the services provided
under this part, a parentally-placed private school child with a disability must be provided
transportation from the child’s school or the child’s home to a site other than the private school; and
from the service site to the private school, or to the child’s home, depending on the timing of the
services. LEAs are not required to provide transportation from the child’s home to the private school.
Sec. 300.139(b)(1).

Cost of transportation - The cost of transportation described in paragraph (b)(1)(i) of this section
may be included in calculating whether the LEA has met the requirement of Sec.300.133.
Sec. 300.139(b)(2).

./ Public schools can choose whether to serve children placed in private schools by their
parents at a public school (or other location) or at the private school. If the children are served

at a public school (or other location), the public school must transport the child to the public school
(from the child’s home or the private school, depending on the time of day the services are provided)
and back to the private school (or the child’s home, depending on the time of day the services are
provided). The cost of such transportation may be included in the total expenditures the public school
spends on private school children. If the public school chooses to provide services at a private
parochial school, services may be limited to the extent that public school funds cannot be used to
promote religion.

@ What the Regulations Mean . . .

What Parents Should Know . ..

For those private school children with disabilities the public school determines it will serve,

parents have no say in where the services will be provided. That decision is up to the public
school. However, if the public school chooses to provide the services at the public school or a setting
other than at the private school, the public school is responsible for transporting the child to and from
those services.

NOTES
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When | place my child with a disability in a private school, do
| still have the right to file a Due Process Complaint or State
Complaint?

- What the Federal Regulations Say . ..

2=/ Due process not applicable, except for child find - Except as provided in paragraph (b) of
this section, the procedures in Secs. 300.504 through 300.519 do not apply to complaints that
an LEA has failed to meet the requirements of Secs. 300.132 through 300.139, including the provision
of services indicated on the child’s services plan. Sec. 300.140(a).

Child Find complaints to be filed with the LEA in which the private school is located -
Procedures in Secs. 300.504 through 300.519 apply to complaints that an LEA has failed to meet
the child find requirements in Sec. 300.131, including the requirements in Secs. 300.300 through
300.311.

Any due process complaint regarding the child find requirements (as described in paragraph (b)(1)
of this section) must be filed with the LEA in which the private school is located and a copy must be
forwarded to the SEA. Sec. 300.140(b).

State complaints - Any complaint that an SEA or LEA has failed to meet the requirements in

Secs. 300.132 through 300.135 and 300.137 through 300.144 must be filed in accordance with

the procedures described in Secs. 300.151 through 300.153. A complaint filed by a private school
official under Sec. 300.136(a) must be filed with the SEA in accordance with the procedures in Sec.
300.136(b). Sec. 300.140(c).

r;:;_. What the Regulations Mean . ..

1) The procedural safeguards of IDEA, including the right to a due process hearing, DO NOT
apply to complaints that the public school failed to comply with the regulations and provide
services to children attending private schools (when FAPE is not at issue).

The procedural safeguards of IDEA, including the right to a due process hearing, DO apply only

to complaints that the public school failed to provide Child Find and evaluations of children with
disabilities who attend private schools. Parents can use the “State Complaint” procedures (described
in Chapter 13) if they believe a violation of the laws pertaining to children who attend private schools
when FAPE is not at issue has occurred.

What Parents Should Know . ..

@ If parents place their child in a private school (when FAPE is not at issue), they forfeit their
rights to most procedural safeguards contained in IDEA, including the right to a due process
hearing regarding the services being provided. In this situation, the only matters parents can contest
through a due process hearing are those of Child Find and evaluations. This makes sense because
Child Find and evaluations are the only services mandatory for all children with disabilities who attend
private schools.

If parents believe the public school is not complying with the legal requirements for children who are
parentally-placed at a private school when FAPE is not at issue, parents can file a State Complaint
with the Special Education Programs office, at (605) 773-3678.
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Chapter 12: Special Topics

What is the process to transition my child from Early
Intervention Services (Part C) to preschool services (Part B)?

The State must have in effect policies and procedures to ensure that children participating

in early intervention programs assisted under Part C of the Act, and who will participate in
preschool programs assisted under Part B of the Act, experience a smooth and effective transition to
those preschool programs...; by the third birthday of a child..., an IEP or ... an IFSP, has been developed
and is being implemented for the child...; and each affected LEA will participate in transition planning
conferences arranged by the designated lead agency.... Sec. 300.124.

. What the Federal Regulations Say . ..

Initial IEP Team meeting for child under Part C - In the case of a child who was previously served
under Part C of the Act, an invitation to the initial IEP Team meeting must, at the request of the parent,
be sent to the Part C service coordinator or other representatives of the Part C system to assist with the
smooth transition of services. Sec. 300.321(f).

o What the Regulations Mean . ..

“2{/ There must be a smooth transition from “Birth to 3” (Part C) programs to school programs
' if the child is eligible to receive special education services under Part B of the Act. This
occurs two ways:

e First, public school personnel should be invited to any transition planning meetings occurring
prior to the child turning age three; and

e Second, with parent permission, the Birth to 3 program coordinator or other personnel must
be invited to the child’s initial IEP Team meeting.

The IEP Team will look at existing data and determine if additional evaluations are needed to determine
eligibility. This should occur early enough so that following parental consent, the evaluations can be
completed and, if the child is found eligible, an IEP developed prior to the child’s third birthday. The
school must have an IEP in place no later than the child’s third birthday if the child is eligible for special
education.

What Parents Should Know . ..

Some children get special services from birth to age three under Part C of IDEA, with

services set out in an Individualized Family Service Plan (IFSP). For those children receiving
services under Part C who will be transitioned to services under Part B, the school must have
an IEP in place no later than the child’s third birthday. Parents should make sure both Part C
and Part B personnel work together to ensure a smooth transition. If parents believe their child will
need special education services when turning age three, they should make sure the Birth to 3 program
makes a referral.

If the required timelines for transition from Early Intervention (Part C) to a Preschool (Part B)
program are not met, or if a child receiving Part C services is found not eligible under Part B, parents
can assert their rights by using the State Complaint, mediation, and/or due process procedures.
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Why is it important for parents to keep their child’s special
education records?

It is important to keep records for three main reasons:

e First, records provide a historical perspective of what your child’s needs have been, what
services have been provided, and the gains the child has made.

e Second, the most recent records are used to determine the child’s present levels of academic
achievement and functional performance, measurable annual goals, and services needed in
the current and future IEPs, and are useful to parents in preparing for and attending IEP Team
meetings.

e Third, if parents find themselves in a situation where they want to file for a due process
hearing, their attorney may request to review records, sometimes going back several years,
and may wish to use those records as evidence at the hearing.

It is important that parents keep all their child’s educational records. This means that parents, at a
minimum, should keep a copy of all their child’s IEPs, evaluations, consent forms, meeting notices,
correspondence to and from school personnel, disciplinary records, report cards, notes from
telephone calls, prior written notices, etc. If parents have more than one child with a disability, it is
important to keep each child’s records separate. Parents should keep their child’s records in a
location where they know they can find them.

An organized system will aid parents when preparing for and attending meetings, reviewing progress,
meeting with an advocate, Navigator, or other professionals, and preparing for a due process hearing.

Parents should never write on their “official” or “permanent” copy of their child’s records. If parents
want to write on a document, a copy should be made to write on, leaving a “clean” copy for the child’s
file. If parents find themselves needing to enclose documents when filing a complaint or needing to
admit records at a due process hearing or in court, the copies should be free of writing beyond what
was originally intended to be on the document. One option for putting personal notes on a document
without making a separate copy is through the use of self-adhesive sticky notes.

NOTES
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How will my child’s IEP be implemented if we transfer to a new
school during the school year?

-~ What the Federal Regulations Say . ..

©=/ Each public agency must ensure that assessments of children with disabilities who transfer
from one public agency to another public agency in the same school year are coordinated
with those children’s prior and subsequent schools, as necessary and as expeditiously as possible,
consistent with Sec. 300.301(d)(2) and (e), to ensure prompt completion of full evaluations.
Sec. 300.304(c)(5).

IEPs for children who transfer to public agencies in the same state - If a child with a disability
(who had an IEP that was in effect in a previous public agency in the same state) transfers to a new
public agency in the same state, and enrolls in a new school within the same school year, the new
public agency (in consultation with the parents) must provide FAPE to the child (including services
comparable to those described in the child’s IEP from the previous public agency), until the new
public agency either adopts the child’s IEP from the previous public agency; or develops, adopts, and
implements a new IEP that meets the applicable requirements in the Secs. 300.320 through 300.324.
Sec 300.323(e).

IEPs for children who transfer from another state - If a child with a disability (who had an IEP that
was in effect in a previous public agency in another state) transfers to a public agency in a new state,
and enrolls in a new school within the same school year, the new public agency (in consultation with
the parents) must provide the child with FAPE (including services comparable to those described in
the child’s IEP from the previous public agency), until the new public agency conducts an evaluation
pursuant to Secs. 300.304 through 300.306 (if determined to be necessary by the new public
agency); and develops, adopts, and implements a new IEP, if appropriate, that meets the applicable
requirements in Secs. 300.320 through 300.324. Sec. 300.323(f).

Transmittal of records - To facilitate the transition for a child described in paragraphs (e) and (f) of
this section, the new public agency in which the child enrolls must take reasonable steps to promptly
obtain the child’s records, including the IEP and supporting documents and any other records relating
to the provision of special education or related services to the child, from the previous public agency
in which the child was enrolled, pursuant to 34 C.F.R. 99.31(a)(2); and the previous public agency in
which the child was enrolled must take reasonable steps to promptly respond to the request from the
new public agency. Sec. 300.323(Qg).

@) What the Regulations Mean . . .
-""lii..

When parents move to a new district during the school year, the new school must begin

providing special education services immediately, providing services “comparable” to those
contained in the child’s IEP until the new district either adopts the existing IEP or develops a new one.
The same rule applies whether the child has moved in-state or from another state, with the exception
of a reference to evaluating the child first, if necessary, when the child is from another state.

What Parents Should Know . ..

When parents move to a new school district, the new district is responsible for “promptly”
attempting to obtain records from the old school district. The old district, in turn, must promptly
respond to the request.
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What are a Functional Behavioral Assessment (FBA) and a
Behavioral Intervention Plan (BIP)?

©=/ Consideration of special factors (from development, review, and revision of IEP) - The
IEP Team must, in the case of a child whose behavior impedes the child’s learning or that
of others, consider the use of positive behavioral interventions and supports, and other strategies to
address that behavior. Sec. 300.324(a)(2).

O What the Federal Regulations Say . . .

Services (from “Authority of school personnel” in Discipline) - A child with a disability who is
removed from the child’s current placement pursuant to paragraphs (c), or (g) of this section must
continue to receive educational services, as provided in Sec. 300.101(a), so as to enable the child

to continue to participate in the general education curriculum, although in another setting, and to
progress toward meeting the goals set out in the child’s IEP; and receive, as appropriate, a functional
behavioral assessment, and behavioral intervention services and modifications, that are designed to
address the behavior violation so that it does not recur. The services required by paragraph (d)(1),
(d)(3), (d)(4), and (d)(5) of this section may be provided in an interim alternative educational setting.
Sec. 300.530(d).

Determination that behavior was a manifestation (from “Manifestation Determination” in
Discipline). If the LEA, the parent, and relevant members of the IEP Team make the determination
that the conduct was a manifestation of the child’s disability, the IEP Team must either conduct a
functional behavioral assessment, unless the LEA had conducted a functional behavioral assessment
before the behavior that resulted in the change of placement occurred, and implement a behavioral
intervention plan for the child; or if a behavioral intervention plan already has been developed, review
the behavioral intervention plan, and modify it, as necessary, to address the behavior; and except as
provided in paragraph (g) of this section, return the child to the placement from which the child was
removed, unless the parent and the LEA agree to a change of placement as part of the modification
of the behavioral intervention plan. Sec. 300.530(f).

Functional Behavioral Assessment

A Functional Behavioral Assessment (FBA) is a means of discovering the function or purpose of the
child’s behaviors. The child is observed by a few members of the IEP Team (or other school staff) and
data is recorded. This data can enlighten the team as to the reasons for the behavior.

e Is the behavior a way for the child to communicate the child’s needs?
e Is the behavior exhibited a way to escape an activity directed by an adult?

e Does the child want someone’s attention and exhibit negative behaviors in order to receive that
attention?

e |Is the academic work too hard, which can cause frustration, or too easy, which can lead to
boredom?

e Are the problem behaviors displayed mostly in the morning?
e Are they displayed with a certain teacher?
e Are they displayed on a certain day of the week?
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There can be a variety of reasons for why children exhibit behaviors. The key factor in conducting a
functional behavioral assessment is to figure out what the child is trying to communicate and what
supports and strategies the IEP Team can develop in order to assist the child so that his/her learning
or that of others is not as greatly affected by the behavior. Once the team knows the reason(s) for
the behaviors, a behavioral intervention plan can be developed with positive behavioral supports and
strategies.

Behavioral Intervention Plan
An effective Behavioral Intervention Plan (BIP) is written as a detailed procedure to reduce and or
eliminate problem behaviors. A BIP should include:

e the student’s problem behaviors,

e the function or purpose of the behavior (which should be determined by completing an FBA),
e behavior goals,

e methods of teaching the desired replacement behaviors,

e accommodations to assist the student in displaying the replacement behaviors, and

e positive reinforcements for displaying the desired replacement behaviors.

Behavior Intervention Plans should not be used in a negative way or used to punish the child. For
example, if an IEP Team writes a BIP to indicate that a child will only get recess if he does not
exhibit the problem behaviors, the team is not writing an effective BIP. If the BIP indicates that the
child will receive in-school suspension or has to go to the principal’s office every time he exhibits the
problem behaviors, the BIP is not written appropriately. The purpose of a BIP is to teach appropriate
replacement behaviors and reward the child when those replacement behaviors are exhibited. The
IEP Team should figure out what the problem behavior is, how and with what the child should be
taught to replace the problem behavior, and what the child could be rewarded with for displaying the
appropriate behaviors. The key word in “positive behavioral support plan” is the word positive.

If a manifestation determination meeting is taking place, it means that a change of placement is
being considered. If a child’s behaviors are found to be a manifestation of the disability, the IEP Team
must conduct a functional behavioral assessment if one has not already been completed on the child
before the behavior occurred that prompted the school to seek a change in placements.

Tip ...
@ Ideally, IEP Teams will act proactively to recognize the child’s behaviors early on and conduct
an FBA and implement a BIP before the behaviors reach a level to where a change of
placement would be considered.

NOTES
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Does my child’s special education teacher have to meet
specific qualifications?

==™ What the Federal Regulations Say . ..

—=./ General - The State Education Agency (SEA) must establish and maintain qualifications to
ensure that personnel necessary to carry out the purposes of this part are appropriately and
adequately prepared and trained, including that those personnel have the content knowledge and
skills to serve children with disabilities. Sec. 300.156(a).

Qualifications for Special Education Teachers - The qualifications described in paragraph (a) of
this section must ensure that each person employed as a public school special education teacher in
the State who teaches in an elementary school, middle school, or secondary school:

e has obtained full State certification as a special education teacher, including certification
obtained through an alternate route to certification as a special educator, if such alternate route
meets minimum requirements described in 34 CFR 200.56(a)(2), as such section was in effect
on November 28, 2008), or passed the State special education teacher licensing examination,
and holds a license to teach in the State as a special education teacher, except that when
used with respect to any teacher teaching in a public charter school, the teacher must meet the
certification or licensing requirements, if any, set forth in the State’s public charter school law;

e has not had special education certification or licensure requirements waived on an emergency,
temporary, or provisional basis; and

e holds at least a bachelor’s degree. Sec. 300.156(c)(1).

A teacher will be considered to meet the standard in paragraph (c)(1)(i) of this section if that teacher
is participating in an alternate route to special education certification program under which the
teacher:

e receives high-quality professional development that is sustained, intensive, and classroom
focused in order to have a positive and lasting impact on classroom instruction, before and
while teaching;

e participates in a program of intensive supervision that consists of structured guidance and
regular ongoing support for teachers or a teacher mentoring program;

e assumes functions as a teacher only for a specified period of time not to exceed three years;
and

e demonstrates satisfactory progress toward full certification as prescribed by the state;

and the state ensures, through its certification and licensure process, that the provisions in paragraph
(c)(2)(i) of this section are met. Sec. 300.156(c)(2).

Policy - In implementing this section, a State must adopt a policy that includes a requirement that
LEAs in the State take measurable steps to recruit, hire, train, and retain personnel who meet the
applicable requirements described in paragraph (c) of this section to provide special education and
related services under this part to children with disabilities. Sec. 300.156(d).
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Rule of Construction - Notwithstanding any other individual right of action that a parent or student
may maintain under this part, nothing in this part shall be construed to create a right of action

on behalf of an individual student or a class of students for the failure of a particular SEA or LEA
employee to meet the applicable requirements described in paragraph (c) of this section, or to prevent
a parent from filing a complaint about staff qualifications with the SEA as provided for under this part.
Sec. 300.156(e).

@ What the Regulations Mean . ..

) IDEA requires that teachers who want to teach special education obtain a minimum of a
bachelor’s degree, pass a State special education teacher licensing exam, and hold a license
that shows they are certified to teach within their particular State.

Teachers may also become qualified by participating in an alternative route to special education
certification program by receiving high-quality professional development before and while teaching
in the classroom, receiving intense supervision from another certified special education teacher,
assuming functions of a teacher for a specific period of time not to exceed three years, and
demonstrating progress toward full State certification.

Parents are not allowed to file for a due process hearing because of a school’s failure to provide
a qualified teacher. On the other hand, parents can use the State Complaint process to address a
school’s failure to provide a qualified teacher for a student or a group of students.

What Parents Should Know . ..

If parents question whether their child’s special education teacher is qualified, they should

bring their concern to the principal or superintendent at the child’s school. The administrator
should be able to tell the parent if the teacher is qualified or if the teacher is in the process of
obtaining special education certification to become qualified. If a parent is not satisfied with the
administrator’s answer, a State Complaint may be filed with the SEA.

Teachers hired by private schools are not covered under the qualified teacher requirements. They
also do not apply to teachers hired or contracted by LEAs to provide equitable services to parentally-
placed private school children.

While parents cannot file a Due Process Complaint directly on the issue of a district’s failure to
provide a qualified teacher, if a child’s teacher is not qualified, it may bear directly on whether the
district is providing appropriate services (FAPE) based on the child’s unique needs. Parents may
utilize the State Complaint procedures.

NOTES
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How are paraprofessionals used in the education setting?

=/ The SEA must establish and maintain qualifications to ensure that personnel necessary
to carry out the purposes of this part are appropriately and adequately prepared and
trained, including that those personnel have the content knowledge and skills to serve children with
disabilities. Sec. 300.156(a).

O What the Federal Regulations Say . ..

Related Services personnel and Paraprofessionals - The qualifications under paragraph (a) ...
must include qualifications for related services personnel and paraprofessionals that:

e are consistent with any State-approved or State-recognized certification, licensing, registration,
or other comparable requirements that apply to the professional discipline in which those
personnel are providing special education or related services; and

e ensure that related services personnel ... allow paraprofessional and assistants who are
appropriately trained and supervised, in accordance with State law, regulation, or written
policy, in meeting the requirements of this part to be used to assist in the provision of special
education and related services ... to children with disabilities. Sec. 300.156(b)(1), (2)(iii).

@) What the Regulations Mean . ..
-“"'ii.

Paraprofessionals may be used by schools to assist special education teachers and related

services personnel in providing services to children with disabilities. They must meet minimum
requirements, work within defined roles, and be provided sufficient training and supervision in order to
provide appropriate services to children with disabilities.

Paraprofessionals cannot develop or write IEPs, or sign IEPs as a special education teacher. They
cannot assess (test) students with disabilities as required for initial evaluations and reevaluations,
or write lesson plans or other plans for instruction. They can, however, follow plans developed by
a qualified teacher and must meet regularly with their supervising teacher / provider to monitor and
discuss student progress, and must be supervised by a qualified special educator as they instruct
students.

What Parents Should Know . ..

The amount or type of training and supervision paraprofessionals / assistants require

will depend on the role defined by the position and the needs of the child. For example,
paraprofessionals assisting teachers with children with autism may require more, or at least different,
training and supervision than one assisting a therapist. Specific training needs, based on a child’s
unique needs, can be addressed in the IEP under “supports for school personnel.”

NOTES

122



In South Dakota. ..

— Paraprofessionals and Assistants. Paraprofessionals and assistants who are appropriately
trained and supervised in accordance with this section may be used to assist in the provision
of special education and related services to children with disabilities under Part B of the

Individuals with Disabilities Education Act. At a minimum, the following standards must be met:

1. paraprofessionals must have a high school diploma or GED;

2. paraprofessionals must work within defined roles and responsibilities as identified by the school
district;

3. paraprofessionals must work under the supervision of, and be evaluated by, certified staff; and

4. school districts must describe the training to be provided to paraprofessionals in the staff

development component of the district's comprehensive plan under § 24:05:16:05.
ARSD 24:05:16:16.01.

Can the school mandate that children with disabilities take
medication as a condition for providing services?

o=/ General - The SEA must prohibit State and LEA personnel from requiring parents to obtain a
prescription for substances identified under schedules I, Il, I, IV, or V in section 202(c) of the
Controlled Substances Act (21 U.S.C. 812(c)) for a child as a condition of attending school, receiving
an evaluation under Secs. 300.300 through 300.311, or receiving services under this part.
Sec. 300.174(a).

O What the Federal Regulations Say . ..

Rule of Construction - Nothing in paragraph (a) of this section shall be construed to create a Federal
prohibition against teachers and other school personnel consulting or sharing classroom-based
observations with parents or guardians regarding a student’s academic and functional performance,
or behavior in the classroom or school, or regarding the need for evaluation for special education or
related services under Sec. 300.111 (related to child find). Sec. 300.174(b).

@) What the Regulations Mean . . .
"\-ﬂ

A school can never prohibit a child from attending school, receiving an evaluation, receiving

special education services, receiving related services, or otherwise condition services if a
parent refuses to put their child on medication. It is the parents’ decision, along with the advice of the
child’s physician, whether a child will be placed on medication. The school has no say in this matter.
However, the school personnel may discuss a child’s particular behaviors and academic and functional
performance with the parents, and the need for evaluations for special education and related services.

What Parents Should Know . ..
@ Many times, parents are placed in a tough spot regarding their child and medication. Parents

should not feel bullied by the school district into placing their child on medication. While schools
may find it easier to deal with a medicated child, some parents are strongly against this practice and
cannot be forced to go against their beliefs of what they feel is best for their child and family. Schools
must take children “as is” (medicated or not), and provide appropriate services based on the child’'s
needs. There are pros and cons of medication use that should be discussed with a physician.
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When can the school use my child’s private insurance or
public benefits to pay for the services it provides?

What the Federal Regulations Say . . .

Children with disabilities who are covered by public benefits or insurance - A public
agency may use the Medicaid or other public benefits or insurance programs in which a child
participates to provide or pay for services required under this part, as permitted under the public
benefits or insurance program, except as provided in paragraph (d)(2) of this section.
Sec. 300.154(d)(1).

With regard to services required to provide FAPE to an eligible child under this part, the public
agency:
e may not require parents to sign up for or enroll in public benefits or insurance programs in
order for their child to receive FAPE under Part B of the Act;

e may not require parents to incur an out-of-pocket expense such as the payment of a deductible
or co-pay amount incurred in filing a claim for services provided pursuant to this part, but
pursuant to paragraph (g)(2) of this section, may pay the cost that the parents otherwise would
be required to pay;

o may not use a child’s benefits under a public benefits or insurance program if that use
would decrease available life-time coverage or any other insured benefit;

o resultin the family paying for services that would otherwise be covered by the public
benefits or insurance program and that are required for the child outside of the time the
child is in school;

o increase premiums or lead to the discontinuation of benefits or insurance; or

o risk loss of eligibility for home and community-based waivers, based on aggregate
health-related expenditures; and

Prior to accessing a child’s or parent’s public benefits or insurance for the first time, and after
providing notification to the child’s parents consistent with paragraph (d)(2)(v) of this section, must
obtain written, parental consent that—

e Meets the requirements of § 99.30 of this title and § 300.622, which consent must specify the
personally identifiable information that may be disclosed (e.qg., records or information about the
services that may be provided to a particular child), the purpose of the disclosure (e.g., billing
for services under part 300), and the agency to which the disclosure may be made (e.g., the
State’s public benefits or insurance program (e.g., Medicaid)); and

e Specifies that the parent understands and agrees that the public agency may access the
parent’s or child’s public benefits or insurance to pay for services under part 300.
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Prior to accessing a child’s or parent’s public benefits or insurance for the first time, and annually
thereafter, must provide written notification, consistent with § 300.503(c), to the child’s parents, that
includes—

e A statement of the parental consent provisions in paragraphs (d)(2)(iv)(A) and (B) of this
section;

e A statement of the “no cost” provisions in paragraphs (d)(2)(i) through (iii) of this section;

e A statement that the parents have the right under 34 CFR part 99 and part 300 to withdraw
their consent to disclosure of their child’s personally identifiable information to the agency
responsible for the administration of the State’s public benefits or insurance program (e.g.,
Medicaid) at any time; and

e A statement that the withdrawal of consent or refusal to provide consent under 34 CFR part 99
and part 300 to disclose personally identifiable information to the agency responsible for the
administration of the State’s public benefits or insurance program (e.g., Medicaid) does not
relieve the public agency of its responsibility to ensure that all required services are provided at
no cost to the parents. Sec. 300.154(d)(2).

Children with disabilities who are covered by private insurance - With regard to services required
to provide FAPE to an eligible child under this part, a public agency may access the parents’ private
insurance proceeds only if the parents provide consent consistent with Sec. 300.9. Each time the
public agency proposes to access the parents’ private insurance proceeds, the agency must obtain
parental consent in accordance with paragraph (e)(1) of this section; and inform the parents that

their refusal to permit the public agency to access their private insurance does not relieve the public
agency of its responsibility to ensure that all required services are provided at no cost to the parents.
Sec. 300.154(e).

Use of Part B funds - If a public agency is unable to obtain parental consent to use the parents’
private insurance, or public benefits or insurance when the parents would incur a cost for a specified
service required under this part, to ensure FAPE the public agency may use its Part B funds to pay for
the service. To avoid financial cost to parents who otherwise would consent to use private insurance,
or public benefits or insurance if the parents would incur a cost, the public agency may use its Part

B funds to pay the cost that the parents otherwise would have to pay to use the parents’ benefits or
insurance (e.g., the deductible or co-pay amounts). Sec. 300.154(f).

@- What the Regulations Mean . ..

20 LEAs are permitted to fund related services by tapping into a child’s private insurance

' or public benefits, such as Medicaid, so long as the parent’s permission (consent) is
obtained. However, districts cannot require a parent to sign up or enroll for a public benefit program
or to access private insurance in order for their child to receive FAPE under Part B. A school also
cannot require a parent to pay any out-of-pocket expenses, such as a deductible, co-insurance, or
co-pay amount for filing a claim under their private insurance or public assistance, and may use Part
B funds to reimburse parents if these charges occur. The LEA may not use a child’s benefits if that
use would decrease the child’s available lifetime coverage, increase premiums, discontinue benefits
or insurance, cause parents to have to pay for services outside of school that otherwise would have
been covered, or affect the child’s eligibility for home and community-based waivers. LEAs must
obtain parental consent to tap into these benefits and also notify the parents that if they refuse to
allow access to a child’s benefits, it in no way affects the services the school is required to provide.
Therefore, regardless of parental consent, the school must provide services to the child that the IEP
Team finds necessary.
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What Parents Should Know . ..

Sometimes parents are reluctant to give out the child’s Medicaid number or private insurance

information to the school. However, if there is no chance of negatively affecting the child’s
coverage and parents are not required to pay any out-of-pocket expenses, giving out the information
can only help a child receive the services he or she needs. Schools are always in need of more
funding. Sometimes they need a little extra help from third parties to assist with funding the needed
services.

The regulations are very detailed regarding the consent process in terms of the information the
school district must provide to parents when a school district seeks to obtain consent to use a child’s
public benefits or insurance, or private insurance. Even if parents consent to use of public benefits

or insurance or private insurance, parents may revoke that consent at any time. If parents refuse to
consent or revoke consent, the school district is still responsible for providing the services that would
have been, or were (in the case of consent being revoked), paid for by the public benefit or insurance
or private insurance.

NOTES
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What is a Section 504 of the Rehabilitation Act of 1973 and
how can it help support my child with a disability?

-~ What the Federal Regulations Say . ..

©=/ No otherwise qualified individual with a disability in the United States ... shall, solely by
reason of her or his disability, be excluded from participation in, be denied the benefit of, or be
subject to discrimination under any program or activity receiving federal financial assistance....
29 U.S.C. Sec. 794(a).

Section 504’s detailed regulations pertaining to educational services are contained at 34 C.F.R.
Sec. 104.1 et seq.

@) What the Regulations Mean . . .
-""lii..

Section 504 is an anti-discrimination law that applies to any recipient of federal funds.

Because school districts receive federal IDEA funds, they must comply with the requirements
of Section 504. Schools do not receive funding for Section 504, so services provided must be paid for
with general funds.

To be eligible, a child must have a physical or mental impairment that substantially limits one or more
major life activities, has a record of such an impairment, or is treated as having such an impairment.
This is the same definition used in the Americans with Disabilities Act. This is a broader definition than
IDEA, so children who do not qualify for services under IDEA may qualify under Section 504.

The Section 504 regulations pertaining to elementary and secondary education require that children
receive a FAPE, but FAPE under Section 504 means receiving services that are equal to that of
children without disabilities. It prohibits certain practices as discriminatory and requires schools to
take affirmative steps to ensure an appropriate education. Section 504 addresses discrimination in
services provided and access to education. It requires either special or regular education services.

It requires related services, with or without the child also receiving special education services. It
requires comparable facilities, meaning that if a classroom for children with disabilities is located in a
separate building, the facilities must be comparable in quality.

While not nearly as detailed as IDEA, Section 504 contains requirements for evaluations, least
restrictive environment, and many procedural safeguards similar to IDEA, including the right to a
hearing.

What Parents Should Know . ..

@ If a child is found not to qualify for special education services, parents should insist that the
determination be made as to whether the child qualifies for services under Section 504.
Section 504 does not require a written plan, but parents should insist that Section 504 services be put

in writing in a “504 Plan” so that the school’'s commitment is in writing.

Parents who believe the school is discriminating against their child, i.e., violating Section 504, can file
a complaint with the Office for Civil Rights or request a hearing.
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What are Early Intervening Services and what children may
receive them?

=/ General - An LEA may not use more than 15 percent of the amount the LEA receives
under Part B of the Act for any fiscal year, less any amount reduced by the LEA pursuant

to Sec. 300.205, if any, in combination with other amounts (which may include amounts other than
education funds), to develop and implement coordinated, early intervening services, which may
include interagency financing structures, for students in kindergarten through grade 12 (with a
particular emphasis on students in kindergarten through grade three) who are not currently identified
as needing special education or related services, but who need additional academic and behavioral
support to succeed in a general education environment. Sec. 300.226(a).

O What the Federal Regulations Say . ..

Activities - In implementing coordinated, early intervening services under this section, an LEA may
carry out activities that include:

1. professional development (which may be provided by entities other than LEAs) for teachers
and other school staff to enable such personnel to deliver scientifically based academic
and behavioral interventions, including scientifically based literacy instruction, and, where
appropriate, instruction on the use of adaptive and instructional software; and

2. providing educational and behavioral evaluations, services, and supports, including
scientifically based literacy instruction. Sec. 300.226(b).

Construction - Nothing in this section shall be construed to either limit or create a right to FAPE
under Part B of the Act or to delay appropriate evaluation of a child suspected of having a disability.
Sec. 300.226(c).

Reporting - Each LEA that develops and maintains coordinated, early intervening services under this
section must annually report to the SEA on:

1. the number of children served under this section who received early intervening services; and

2. the number of children served under this section who received early intervening services and
subsequently receive special education and related services under Part B of the Act during the
preceding two year period. Sec. 300.226(d).

Coordination with ESEA - Funds made available to carry out this section may be used to carry out
coordinated, early intervening services aligned with activities funded by, and carried out under the
ESEA if those funds are used to supplement, and not supplant, funds made available under the ESEA
for the activities and services assisted under this section. Sec. 300.226(e).

2/ IDEA 2004 allows districts to use up to 15 percent of federal IDEA funds to provide Early
Intervening Services to children NOT on IEPs who are having academic or behavioral
difficulties, emphasizing grades K to 3. The money allocated can be spent on staff
development and services to children.

@ What the Regulations Mean . ..
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If children are receiving Early Intervening Services, they have no right to FAPE under IDEA and no
right to procedural protections under IDEA. However, Early Intervening Services cannot be used to
delay an initial evaluation of a child under IDEA.

What Parents Should Know . ..

@ If a child receives Early Intervening Services, no rights under IDEA apply. These are simply
general education students receiving extra help, with the intent that the extra help may
prevent the child from needing special education services.

There is no timeline on Early Intervening Services, meaning the school is under no timeline to refer
for special education services if Early Intervening Services are tried. However, the “Child Find”
requirements of IDEA still apply. A child suspected of having a qualifying disability must be evaluated
(with parental consent) so that such determination can be made. Parents, of course, can make a
referral for an initial evaluation at any time.

While Early Intervening Services cannot be used to delay an initial evaluation and, if determined
eligible, provision of special education services, parents of children receiving Early Intervening
Services should be vigilant to make sure schools do not use these services as a delaying tactic.

Parents should also thoroughly evaluate the amount and type of services or individual attention/
instruction their child is receiving as Early Intervening Services before either requesting an initial
evaluation for special education services or consenting to the provision of special education services.
Depending on the amount or type of Early Intervening Services provided, the possibility exists that

a child could receive less services if on an |IEP. Parents should ask for a meeting to discuss this and
evaluate the benefits of each program for their child.

NOTES
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What is the age range for my child to be eligible to receive a
FAPE through the school district?

General - A free appropriate public education must be available to all children residing in the
state between the ages of 3 and 21, inclusive, including children with disabilities who have
been suspended or expelled from school, as provided for in Sec. 300.530(d). Sec. 300.101(a).

O What the Federal Regulations Say . ..

FAPE for children beginning at age 3 - Each State must ensure that the obligation to make FAPE
available to each eligible child residing in the State begins no later than the child’s third birthday; and
an IEP or an IFSP is in effect for the child by that date, in accordance with Sec. 300.323(b). If a child’s
third birthday occurs during the summer, the child’s IEP Team shall determine the date when services
under the IEP or IFSP will begin. Sec. 300.101(b).

Children advancing from grade to grade - Each State must ensure that FAPE is available to any
individual child with a disability who needs special education and related services, even though the
child has not failed or been retained in a course or grade, and is advancing from grade to grade.
Sec. 300.101(c)(1).

24 The right to a free appropriate public education (FAPE) under Part B extends from age 3
through 21. Children who are suspended or expelled from school are also entitled to a FAPE.
(See Chapter 14).

@ What the Regulations Mean .

A child who has been evaluated and determined eligible under Part B prior to the child’s third birthday
must have an IEP (or IFSP when allowed) in place no later than the child’s third birthday; however, if
the child’s third birthday occurs during the summer, the IEP Team will determine when services will
begin (i.e., prior to summer, during the summer, or when school starts in the fall).

A child does not need to be failing in school or does not have to have been retained at least one
grade in order to be found eligible for special education services.

What Parents Should Know . ..
@ The 2006 regulations make it clear that a child does not have to fail or be retained in order to

be found eligible for services. When a child is advancing from grade to grade, the question is
whether the child nonetheless needs special education services.

The term, “appropriate,” is not easily defined. In 1982, the United States Supreme Court defined it as
‘reasonably calculated to enable the child to receive educational benefits.” However, the Court did
not set out a specific standard indicating how much “benefit” is enough to meet the “appropriateness”
standard. In 2017, the Court held, “To meet its substantive obligation under the IDEA, a school

must offer an IEP reasonably calculated to enable a child to make progress appropriate in light of
the child’s circumstances.” Rather than attempt to set an all-encompassing standard, the Court
stated, “The adequacy of a given IEP turns on the unique circumstances of the child for whom it was
created.” Because what is appropriate is an individualized determination based on the unique needs
of each child, it will always be a source of potential debate.
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-~ In South Dakota . ..

L4} Achild’s eligibility for special education or special education and related services continues
from age three through completion of an approved public or nonpublic school secondary
program or through age 21, as designated in that child’s IEP. ARSD 24:05:22:04.01.

A student who is enrolled in school and becomes 21 years of age during the fiscal year shall have
free school privileges during the school year. ARSD 24:05:22:05.

Each school district shall provide special education or special education and related services for
children less than three years of age who are in need of prolonged assistance. ARSD 24:05:22:04.

“Prolonged Assistance” is defined at ARSD 24:05:24.01:15 (see Chapter 5).

How can graduation requirements differ for my child who is
receiving special education services?

=—» What the Federal Regulations Say . ..

@@=/ The obligation to make FAPE available to all children with disabilities does not apply with
respect to the following: ... children with disabilities who have graduated from high school with
a regular high school diploma. Sec. 300.102(a)(3)(i).

The exception in paragraph (a)(3)(i) of this section does not apply to children who have graduated
from high school but have not been awarded a regular high school diploma. Sec. 300.102(a)(3)(ii).

Graduation from high school with a regular high school diploma constitutes a change in placement,
requiring written prior notice in accordance with Sec.300.503. Sec. 300.102(a)(3)(iii).

As used in paragraphs (a)(3)(i) through (iii) of this section, the term regular high school diploma
means the standard high school diploma awarded to the preponderance of students in the State that
is fully aligned with State standards, or a higher diploma, except that a regular high school diploma
shall not be aligned to the alternate academic achievement standards described in section 1111(b)
(1)(E) of the ESEA. A regular high school diploma does not include a recognized equivalent of a
diploma, such as a general equivalency diploma, certificate of completion, certificate of attendance, or
similar lesser credential. Sec. 300.102(a)(3)(iv).

r::_. What the Regulations Mean . ..

./ Children with disabilities who graduate with a regular high school diploma lose their eligibility
for special education services from the local school district. For a child to lose his or her
eligibility for FAPE, the diploma must be a regular high school diploma, NOT an alternative type of
degree, certificate, etc., and not a certificate of attendance or something similar.

Graduation with a regular high school diploma is a “change in placement,” which means that

parents (or a child who has reached age of majority) must receive written notice that when the child
graduates, his or her eligibility for special education services will end.
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What Parents Should Know . ..

Because graduation with a regular high school diploma is a change in placement, in that

all services from the district end, the school must provide sufficient written notice that this
will occur. In South Dakota, the school must inform parents (or the child if of age of majority and
rights have transferred) at least one year in advance that the child will graduate and the school’s
responsibility will end. Typically, this will be done at an IEP Team meeting and documented in the
child’s IEP. If a school does not provide such notice at least one year prior to graduation, the school
cannot legally graduate a child with a disability if the parents or student contest the graduation.

For those students who do not receive a regular high school diploma, their eligibility for special
education services continues. For example, if a child with a disability has dropped out of school or
otherwise completed a GED, that student is still eligible to receive special education services from the
school through age 21.

Allowing students with disabilities who will not receive a regular diploma to participate in graduation
ceremonies with their class is a local decision.

-~ ™ In South Dakota. ..

— Graduation requirements - Completion of an approved secondary special education
program with a regular high school diploma signifies that the student no longer requires
special education services. A regular high school diploma does not include an alternative degree that
is not fully aligned with the state’s academic standards, such as a certificate or a general educational
development credential (GED). Graduation from high school with a regular high school diploma
constitutes a change in placement requiring written prior notice in accordance with this article.

The instructional program shall be specified on the individual educational program. The individual
educational program shall state specifically how the student in need of special education or special
education and related services will satisfy the district’'s graduation requirements. The |IEP team may
modify the specific units of credit described in § 24:43:11:02. Parents must be informed through the
individual educational program process at least one year in advance of the intent to graduate their
child upon completion of the individual educational program and to terminate services by graduation.

For a student whose eligibility terminates under the above graduation provisions, or due to exceeding
the age eligibility for a free appropriate public education, a school district shall provide the student
with a summary of the student’s academic achievement and functional performance, which shall
include recommendations on how to assist the student in meeting the student’s postsecondary goals.
ARSD 24:05:27:12.

NOTES
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Chapter 13: Procedural Safeguards

What rights do | have to review my child’s education records?

o What the Federal Regulations Say . ..

The parents of a child with a disability must be afforded ... an opportunity to inspect and
review all education records with respect to the identification, evaluation, and educational
placement of the child; and the provision of FAPE to the child. Sec. 300.501(a).

Each participating agency must permit parents to inspect and review any education records relating
to their children that are collected, maintained, or used by the agency under this part. The agency
must comply with a request without unnecessary delay and before any meeting regarding an IEP,
or any hearing pursuant to Sec. 300.507 or Secs. 300.530 through 300.532, or resolution session
pursuant to Sec. 300.510, and in no case more than 45 days after the request has been made.
Sec. 300.613(a).

The right to inspect and review education records under this section includes:

1. the right to a response from the participating agency to reasonable requests for explanations
and interpretations of the records;

2. the right to request that the agency provide copies of the records containing the information if
failure to provide those copies would effectively prevent the parent from exercising the right to
inspect and review the records; and

3. the right to have a representative of the parent inspect and review the records.
Sec. 300.613(b).

An agency may presume that the parent has authority to inspect and review records relating to his
or her child unless the agency has been advised that the parent does not have the authority under
applicable State law governing such matters as guardianship, separation, and divorce.

Sec. 300.613(c).

@) What the Regulations Mean . . .

20/ Parents may see all of their child’s educational records relating to identification, evaluation,

' placement, and provision of FAPE. This right would broadly encompass most everything,
including behavior reports and notes that were kept and shared with others. Section 300.613 more
broadly refers to the right to “inspect and review any educational records relating to their children.”

Teachers do not need to show classroom notes to parents so long as the teacher never shares the
record with anyone else, including other teachers. If the teacher shares the record with others, then
parents also have the right to read it. When requested, the school must tell parents where all of their
child’s records are located.

Schools do not have to provide immediate access. They have up to 45 calendar days unless the
request is made prior to an IEP Team meeting, resolution meeting, or due process hearing.
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What Parents Should Know . ..

The right to “inspect and review” does not necessarily mean the right to “receive a copy.” The

school may charge a reasonable fee for copies. Parents may ask the school to waive the fees
for copies if the parent cannot afford to pay for them. Schools should keep the child’s confidential
records in a locked file. A child’s records may be located in more than one location. Parents should
look at their child’s records to see if everything is in order. Parents can ask to have records explained
and have the right to ask the school to remove information from the file if the parent thinks it is wrong.
However, the school may refuse to revise or remove such record. Parents can challenge the school’s
decision as discussed on pages 173-179.

What meetings do | have the right to attend for my child’s IEP?
What the Federal Regulations Say . ..

The parents of a child with a disability must be afforded an opportunity to participate in
meetings with respect to the identification, evaluation, and educational placement of the child;
and the provision of FAPE to the child. Sec. 300.501(b)(1).

Each public agency must provide notice consistent with Sec. 300.322(a)(1) and (b)(1) to ensure
that parents of children with disabilities have the opportunity to participate in meetings described in
paragraph (b)(1).... Sec. 300.501(b)(2).

A meeting does not include informal or unscheduled conversations involving public agency personnel
and conversations on issues such as teaching methodology, lesson plans, or coordination of service
provision. A meeting also does not include preparatory activities that public agency personnel engage
in to develop a proposal or response to a parent proposal that will be discussed at a later meeting.
Sec. 300.501(b)(3).

@ What the Regulations Mean .

20/ Parents do not have the right to attend informal meetings and IEP preparatory meetings
conducted by school personnel. Such meetings are not considered “official” meetings under
IDEA. Parents DO have the right to participate in all meetings related to the identification, evaluation,
placement, and provision of a free appropriate public education of their child.

What Parents Should Know . ..

Decisions regarding a child’s special education program cannot be made during an informal

meeting amongst school personnel. School personnel may meet prior to an IEP Team
meeting to discuss the services or placement to be proposed. School personnel may also meet
without the parent present to develop a draft IEP, so long as it is clear that the document is only a
draft, a starting point for IEP discussions.

If schools do develop a draft IEP prior to the meeting, it is best practice for the school to send it to the
parents to review before the meeting. Schools should inform parents that what they have been sent

is a “draft” open to discussion and changes at the IEP Team meeting. If the school does not send its
draft IEP, parents should be sure to request a copy prior to the meeting to review. Along with draft
IEPs, parents should also request a copy of any new evaluation reports to review prior to the meeting.
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Tip ...
@ If school personnel meet to develop a draft IEP with the intent of presenting it to parents as a
finished document to approve, the district has essentially held the IEP Team meeting without
parent participation in violation of IDEA. No changes can legally be made to the IEP unless they are
made at an IEP Team meeting where the parent is invited to participate or with parent participation
through amendment (See Chapter 6).

Do parents have the right to attend meetings where decisions
on their child’s placement is being discussed?

<~—» What the Federal Regulations Say . ..

=, Each public agency shall ensure that a parent of each child with a disability is a member of
any group that makes decisions on the educational placement of the parent’s child.
Sec. 300.501(c)(1).

If neither parent can participate in a meeting in which a decision is to be made relating to the
educational placement of their child, the public agency shall use other methods to ensure their
participation, including individual or conference telephone calls, or video conferencing.

Sec. 300.501(c)(3).

A placement decision may be made by a group without the involvement of a parent, if the public
agency is unable to obtain the parents’ participation in the decision. In this case, the public agency
must have a record of its attempt to ensure their involvement. Sec. 300.501(c)(4).

The public agency must take whatever action is necessary to ensure that the parent understands the
proceedings of the IEP Team meeting, including arranging for an interpreter for parents with deafness
or whose native language is other than English. Sec. 300.322(e).

@) What the Regulations Mean . ..
-“"'ii.

Schools must ensure that parents attend meetings where decisions will be made regarding
placement of their child. If parents cannot attend, schools must take other steps to ensure
parental participation. The only times a school may make placement decisions without
parental participation are when parents refuse to participate or when parents cannot be located.

What Parents Should Know . ..

@ Schools must notify parents of IEP Team meetings early enough to ensure that they have
an opportunity to attend. Schools must schedule meetings at a mutually agreed upon
time and place. If parents cannot attend in-person on the date/time scheduled, they could attend
via conference call or video conference. If the parents prefer to attend in-person, the meeting
should be rescheduled at a mutually agreed upon time and place. If parents refuse to attend or
otherwise participate in meetings, schools can make placement and other decisions without parental
involvement.
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If parents will need an interpreter at an IEP Team meeting, they should inform the school in advance
to allow the school time to make arrangements. If parents disagree with the placement proposed

by the school (or the school refuses to place the child in the setting the parents propose), they can
contest the placement through a due process hearing.

How and when can parents get an Independent Educational
Evaluation (IEE) for their child?

O What the Federal Regulations Say . ..

@~/ The parents of a child with a disability have the right under this part to obtain an independent
educational evaluation (IEE) of the child.... Each public agency must provide to parents,

upon request for an independent educational evaluation, information about where an independent
educational evaluation may be obtained, and the agency criteria applicable for independent
educational evaluations.... “Independent educational evaluation” means an evaluation conducted by
a qualified examiner who is not employed by the public agency responsible for the education of the
child in question; and “public expense” means that the public agency either pays for the full cost of
the evaluation or ensures that the evaluation is otherwise provided at no cost to the parent.
Sec. 300.502(a).

Parent right to evaluation at public expense - A parent has the right to an independent educational
evaluation at public expense if the parent disagrees with an evaluation obtained by the public
agency.... If a parent requests an independent educational evaluation at public expense, the public
agency must, without unnecessary delay, either file for a due process hearing to show that its
evaluation is appropriate; or ensure that an independent educational evaluation is provided at public
expense, unless the agency demonstrates in a hearing ... that the evaluation obtained by the parent
did not meet agency criteria. If the public agency files a due process complaint notice to request a
hearing and the final decision is that the agency’s evaluation is appropriate, the parent still has the
right to an independent educational evaluation, but not at public expense. If a parent requests an
independent educational evaluation, the public agency may ask for the parent’s reason why he or she
objects to the public evaluation. However, the public agency may not require the parent to provide an
explanation and may not unreasonably delay either providing the independent educational evaluation
at public expense or filing a due process complaint to request a due process hearing to defend

the public evaluation. A parent is entitled to only one independent educational evaluation at public
expense each time the public agency conducts an evaluation with which the parent disagrees.

Sec. 300.502(b).

Parent-initiated evaluations - If the parent obtains an independent educational evaluation at public
expense or shares with the public agency an evaluation obtained at private expense, the results of
the evaluation must be considered by the public agency, if it meets agency criteria, in any decision
made with respect to the provision of FAPE to the child; and may be presented by any party as
evidence at a hearing on a due process complaint ... regarding that child. Sec. 300.502(c).

Requests for evaluation by hearing officers - If a hearing officer requests an independent

educational evaluation as part of a hearing on a due process complaint, the cost of the evaluation
must be at public expense. Sec. 300.502(d).
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Agency Criteria - If an independent educational evaluation is at public expense, the criteria under
which the evaluation is obtained, including the location of the evaluation and the qualifications of the
examiner, must be the same as the criteria that the public agency uses when it initiates an evaluation
to the extent those criteria are consistent with the parent’s right to an independent educational
evaluation. Except for the criteria described in paragraph (e)(1) of this section, a public agency may
not impose conditions or timelines related to obtaining an independent educational evaluation at
public expense. Sec. 300.502(e).

@) What the Regulations Mean . ..
)

While the regulation refers to a parental “request” for an Independent Educational Evaluation

(IEE), the IEE is a right, not a request that can be denied by the school. The right to an IEE
can be invoked only if parents disagree with one or more evaluations completed by or on behalf of
the school. If parents inform a school of their intent to have an IEE completed, or if parents have an
IEE conducted without informing the school ahead of time, at that point the school’s only options
are to pay for the evaluation(s) or initiate a due process hearing to attempt to show that the school’s
evaluation was appropriate (and to do one or the other without “unnecessary delay”). A school can
also initiate a hearing to demonstrate the IEE the parents obtained did not meet school criteria.

Parents are entitled to only one independent evaluation in the area(s) in which they disagree with a
school’s evaluation. For example, if a school conducted intelligence, achievement, physical therapy,
and speech therapy evaluations, the parent could have one independent evaluation completed at
school expense in each area if the parent disagreed with each evaluation conducted by the school.

If the parent then disagrees with the results of the IEE, the parent cannot have further IEEs done at
school expense. The right to an IEE comes back into play whenever the school has a new evaluation
conducted (so long as the parent disagrees with that evaluation).

What Parents Should Know . ..

The school can set criteria for an IEE, such as location and examiner qualifications. However,
the criteria must be flexible enough to allow for individual circumstances. Otherwise, schools
could set the criteria to be so restrictive as to effectively eliminate a parent’s right to an IEE.

Parents may disagree with an evaluation conducted by the school for any of several reasons:
e disagreement with the results or findings of the evaluation;
e disagreement with the evaluation instrument used;
e disagreement with the qualifications of the evaluator; or
e disagreement because the school refused to evaluate in an area of concern.

Parents always have the right to have independent evaluations conducted at their own expense. Any
such evaluations shared with the IEP Team must be considered in developing the child’'s IEP, so long
as the evaluation meets the school’s criteria.

Parents do not have to inform the school ahead of time that they are having an IEE conducted. They
can simply submit the bill to the school for payment. However, because parents will want to make
sure the independent evaluation meets school criteria, in most situations it is best practice for parents
to inform the school they are exercising their right to the IEE. When parents inform the school, the
school must provide the parents information on where an IEE can be obtained and the school criteria,
if any. While the school may ask parents why they disagree with the school’s evaluation, parents do

not have to provide their reason(s). 139



When should parents expect to receive a Prior Written Notice
from their child’s school district?

o What the Federal Regulations Say . ..
Written notice that meets the requirements of paragraph (b) of this section must be given to

the parents of a child with a disability a reasonable time before the public agency: proposes to
initiate or change the identification, evaluation, or educational placement of the child or the provision
of FAPE to the child; or refuses to initiate or change the identification, evaluation, or educational
placement of the child or the provision of FAPE to the child. Sec.300.503(a).

@) What the Regulations Mean . . .

v/ Parents must be provided detailed written notice whenever the school proposes to initiate or
change the identification (determining eligibility, categorizing) of a child, an evaluation, the
child’s placement, or the services in the IEP. Similarly, if a school denies a parent’s request, it must do
SO in writing.

What Parents Should Know . ..

@ Parents should insist that schools provide them with prior written notice when a school
proposes to begin or change, or refuses a parent’s request to begin or change, the
identification, evaluation, placement, or provision of FAPE, if the school has not already done so.
While the provision of written notice is legally required, sometimes schools need prodding to comply.

If a school refuses to provide prior written notice to a parent when legally-required to do so, parents
may wish to address this violation through the State Complaint process or through a due process
hearing.

In South Dakota. ..

Prior notice - Written notice which meets the requirements of §24:05:30:05 must be given to

parents five days before the district proposes or refuses to initiate or change the identification,
evaluation, or educational placement of the child or the provision of a free appropriate public
education to the child. The five-day notice requirement may be waived by the parents.
ARSD 24:05:30:04.

South Dakota has thus defined a “reasonable time” as five calendar days. This means that at the end
of an IEP Team meeting, or shortly thereafter, or following a decision by a district that did not occur
at an IEP Team meeting, the district must provide parents with written notice describing what the
district proposed or refused. Parents then have five calendar days from receipt of the notice (with
the day of receipt counting as the first day according to the South Dakota Department of Education)
to consider the proposal or refusal. The district will implement the changes on the sixth day. Parents
have the right to waive the five-day notice so that changes can begin sooner. (See page 169).

TIP ...
@ Remember, parents are supposed to receive a Prior Written Notice for ANY action involving
their child, not only those resulting from meetings.
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What information must be contained in a Prior Written Notice?

-~ What the Federal Regulations Say . ..

©=/ The notice required under paragraph (a) of this section must include: a description of the
action proposed or refused by the agency; an explanation of why the agency proposes or

refuses to take the action; a description of each evaluation procedure, assessment, record, or report
the agency used as a basis for the proposed or refused action; a statement that the parents of a
child with a disability have protection under the procedural safeguards of this part and, if this notice
is not an initial referral for evaluation, the means by which a copy of a description of the procedural
safeguards can be obtained; sources for parents to contact to obtain assistance in understanding the
provisions of this part; a description of other options that the IEP Team considered and the reasons
why those options were rejected; and a description of other factors that are relevant to the agency’s
proposal or refusal. Sec. 300.503(b).

Notice in understandable language - The notice required under paragraph (a) of this section must
be: Written in language understandable to the general public; and provided in the native language of
the parent or other mode of communication used by the parent, unless it is clearly not feasible to do
so. If the native language or other mode of communication of the parent is not a written language, the
public agency must take steps to ensure: that the notice is translated orally or by other means to the
parent in his or her native language or other mode of communication; that the parent understands the
content of the notice; and that there is written evidence that the requirements in ... this section have
been met. Sec. 300.503(c).

Eﬁ What the Regulations Mean . ..

/) IDEA requires that parents be provided with very detailed written notice whenever a school
proposes or refuses an action. For example, if parents requested a specific service and the
school refused, the school must provide written notice detailing the basis for its refusal.

If a school refuses or fails to provide parents with prior written notice that contains all the details
required in the regulation, the school is in violation of IDEA and parents may wish to address such
procedural violations through the State Complaint process.

What Parents Should Know . ..

When parents receive written notice, it must be in language understandable to the general
public. If parents communicate in other than English or not in written language, schools must
take steps to translate and make sure parents understand the content.

-~ In South Dakota . ..

— The three sources listed on the State Special Education Programs office website for parents
to contact to obtain assistance in understanding their rights are:

e Special Education Programs (SEA) - (605) 773-3678
e South Dakota Parent Connection - (800) 640-4553; and
e Disability Rights South Dakota - (800) 658-4782
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When must parents receive a copy of the procedural
safeguards?

-~ What the Federal Regulations Say . ..

©=/ A copy of the procedural safeguards available to the parents of a child with a disability shall
be given to the parents only one time a school year, except that a copy shall also be given
to the parents: upon initial referral or parent request for evaluation; upon receipt of the first State
complaint under Secs. 300.151 through 300.153 and upon receipt of the first due process complaint
under Sec.300.507 in a school year; in accordance with the discipline procedures in Sec. 300.530(h);
and upon request by a parent. Sec. 300.504(a).

Internet Website - A public agency may place a current copy of the procedural safeguards notice on
its website if a website exists. Sec. 300.504(b).

Notice in Understandable language - The notice required under paragraph (a) of this section must
meet the requirements of Sec. 503(c). Sec. 300.504(d).

@ What the Regulations Mean . . .

T, . .
“—/ Schools must provide parents a copy of their procedural safeguards at least once a year. It
is the school’s responsibility to ensure the parents understand the contents of the procedural
safeguards if written English is not their native language or mode of communication.

What Parents Should Know . ..

Parents must be provided a copy of the school’s procedural safeguards whenever they

request a copy. Parents should carefully study the procedural safeguards document so that
they become familiar with their procedural rights under IDEA. If they have questions about their rights,
parents should contact their school, South Dakota Parent Connection, Disability Rights South Dakota,
or the State Special Education Programs office for answers.

The procedural safeguards must be provided in the parents’ native language or other mode of
communication. If parents’ native language or mode of communication is not a written language, the
school must make sure the procedural safeguards are translated, which may require reading them to
the parents, and make sure the parents understand the content.

NOTES
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What rights must a school include in the Procedural
Safeguards Notice?

=—» What the Federal Regulations Say . ..

@

@=/ The procedural safeguards notice must include a full explanation of all the procedural

safeguards available under Sec. 300.148, Secs. 300.151 through 300.153, Sec. 300.300,

Secs. 300.502 through 300.503, Secs. 300.505 through 300.518, Sec. 300.520,
Secs.300.530 through 300.536, and Secs. 300.610 through 300.625 relating to:

(@)
)

independent educational evaluations;
prior written notice;

parental consent;

access to education records;

opportunity to present and resolve complaints through the due process complaint and State
complaint procedures, including the time period in which to file a complaint; the opportunity for
the agency to resolve the complaint; and the difference between the due process complaint
and the State complaint procedures, including the jurisdiction of each procedure, what issues
may be raised, filing and decisional timelines, and relevant procedures;

the availability of mediation;
the child’s placement during the pendency of any due process complaint;

procedures for students who are subject to placement in an interim alternative educational
setting;

requirements for unilateral placement by parents of children in private schools at public
expense;

hearings on due process complaints, including requirements for disclosure of evaluation results
and recommendations;

state-level appeals (if applicable in the State);
civil actions, including the time period in which to file those actions; and
attorneys’ fees. Sec. 300.504(c).

What the Regulations Mean . . .

The notice (listing) of procedural safeguards parents receive must thoroughly describe all the
items listed in the regulation. It must be in language understandable to the general public.

What Parents Should Know . ..

Parents should carefully read the listing of procedural safeguards provided by the school, and
reread it as needed until reaching the point of understanding. If parents have questions, in

addition to asking school personnel, parents may contact South Dakota Parent Connection, Disability
Rights South Dakota, or the State Special Education Programs office.
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What does it mean to grant “consent” to the school, and what
information is considered “personally identifiable”?

-~ What the Federal Regulations Say . ..

8=/ “Consent” means that: the parent has been fully informed of all information relevant to
the activity for which consent is sought, in his or her native language, or other mode of

communication; the parent understands and agrees in writing to the carrying out of the activity for
which his or her consent is sought, and the consent describes that activity and lists the records (if
any) that will be released and to whom; and the parent understands that the granting of consent is
voluntary on the part of the parent, and may be revoked at any time. If a parent revokes consent, that
revocation is not retroactive (i.e., it does not negate an action that has occurred after the consent was
given and before the consent was revoked). Sec. 300.9.

“Personally identifiable” means information that contains: the name of the child, the child’s parent, or

other family member; the address of the child; a personal identifier, such as the child’s social security
number or student number; or a list of personal characteristics or other information that would make it
possible to identify the child with reasonable certainty. Sec. 300.32.

@‘. What the Regulations Mean . ..

0/ Parental consent must be in writing and can be given only after being fully informed about
why consent is sought and what will occur as a result of providing or refusing to consent.
Parents have the right to change their mind regarding their consent at any time, but revoking consent
does not change any decisions or actions already made between signing and revoking consent.
Personally identifiable information cannot be released without a parent’s consent. Personally
identifiable information is that where one could identify the child based on the content of the records.

What Parents Should Know . ...

Parents should fully understand what it is they are agreeing to before giving their consent. If
parents do not understand something, they should ask questions.

Parental consent is granted in writing so a record of it is created. Consent can be granted through a
letter signed by the parents, or through signing a consent form provided by the school. Information
regarding the consent should be provided in the parents’ native language or other form of
communication.

Consent to release records must include the names of the parties who may receive the records. The
timeline for completing evaluations does not begin until parents provide consent.

Tip ...
@ Parents should always keep a copy of consent documents in case they need to prove consent
was provided.
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What are the situations where parental consent is required,
and what happens when parents refuse to grant consent?

@ |/ Parental consent for initial evaluation
The public agency proposing to conduct an initial evaluation to determine if a child qualifies
as a child with a disability ... must, after providing notice..., obtain informed consent ... from the
parent of the child before conducting the evaluation. Parental consent for initial evaluation must not
be construed as consent for initial provision of special education and related services.
Sec. 300.300(a)(1).

O What the Federal Regulations Say . ..

If the parent of a child enrolled in public school or seeking to be enrolled in public school does

not provide consent for initial evaluation..., or the parent fails to respond to a request to provide
consent, the public agency may, but is not required to, pursue the initial evaluation of the child by
utilizing the procedural safeguards ... (mediation and due process procedures), if appropriate, except
to the extent inconsistent with State law relating to parental consent. Sec. 300.300(a)(3)(i).

Parental consent for reevaluations

Each public agency must obtain informed parental consent ... prior to conducting any reevaluation
of a child with a disability. If the parent refuses to consent to the reevaluation, the public agency may,
but is not required to, pursue the reevaluation by using the consent override procedures....

Sec. 300.300(c)(1)(i), (ii).

The informed parental consent ... need not be obtained if the public agency can demonstrate that
it made reasonable efforts to obtain such consent; and the child’s parent has failed to respond.
Sec.300.300(c)(2).

Parental consent for services

A public agency that is responsible for making FAPE available to a child with a disability must obtain
informed consent from the parent of the child before the initial provision of special education
and related services to the child. Sec. 300.300(b)(1).

The public agency must make reasonable efforts to obtain informed consent from the parent for the
initial provision of special education and related services to the child. Sec. 300.300(b)(2).

If the parent of a child fails to respond to a request for, or refuses to consent to, the initial provision
of special education and related services, the public agency:

1. may not use the procedures in subpart E of this part (including the mediation procedures under
Sec. 300.506 or the due process procedures under Secs. 300.507 through 300.516) in order to
obtain agreement or a ruling that the services may be provided to the child;

2. will not be considered to be in violation of the requirement to make FAPE available to the child
because of the failure to provide the child with the special education and related services for
which the parent refuses to or fails to provide consent; and

3. is not required to convene an IEP Team meeting or develop an IEP under Secs. 300.320 and
300.324 for the child. Sec. 300.300(b)(3).
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A public agency may not use a parent’s refusal to consent to one service or activity under paragraphs
(a), (b), (c), or (d)(2) of this section to deny the parent or child any other service, benefit, or activity of
the public agency, except as provided in this part. Sec. 300.300(d)(3).

To meet the reasonable efforts requirement ... the public agency must document its attempts to
obtain parental consent using the procedures in Sec. 300.322(d). Sec. 300.300(d)(5). (See Page 50).

If, at any time subsequent to the initial provision of special education and related services,
the parent of a child revokes consent in writing for the continued provision of special education and
related services, the public agency:

1. may not continue to provide special education and related services to the child, but must
provide prior written notice in accordance with Sec. 300.503 before ceasing the provision of
special education and related services;

2. may not use the procedures in subpart E of this part (including the mediation procedures under
Sec. 300.506 or the due process procedures under Secs. 300.507 through 300.516) in order to
obtain agreement or a ruling that the services may be provided to the child;

3. will not be considered to be in violation of the requirement to make FAPE available to the child
because of the failure to provide the child with further special education and related services;
and

4. is not required to convene an IEP Team meeting or develop an IEP under Secs. 300.320 and
300.324 for the child for further provision of special education and related services.
Sec. 300.300(b)(4).

If the parent revokes consent in writing for their child’s receipt of special education services after the
child is initially provided special education and related services, the public agency is not required

to amend the child’s education records to remove any references to the child’s receipt of special
education and related services because of the revocation of consent. Sec. 300.9(c)(3).

7, What the Regulations Mean . . .

1/ Parental consent must be in writing and is required before an ititial evaluation, before any
reevaluation, and before a child begins receiving special education services for the first time.
Parental consent is also required to authorize release of records.

Informed Consent means that the parent understands and agrees in writing to the carrying out of the
activity for which consent is sought. Granting parental consent is voluntary and may be revoked at
any time.

If a parent refuses to have his or her child evaluated, and the school believes the child should receive
an initial evaluation or reevaluation, the school can file for a due process hearing to attempt to get a
hearing officer to issue an order that the child be evaluated.

With reevaluations only, if a school has made attempts to contact a parent to get consent and the
parent has failed to respond (e.g., failed to call the school back, failed to respond to mail, etc.), the
school may go ahead and conduct the reevaluations without the parent’s consent.If a parent refuses
to consent to one service, the school cannot use that refusal to deny all services. For example, a
school cannot condition continued services upon parents consenting to a reevaluation.
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Once a child has received an initial evaluation and been determined eligible for services, parents
must provide written consent before the initial provision of special education services. If parents
refuse consent for services, the process stops and the school has no further responsibility for offering
an IEP and cannot take parents to a hearing to get a hearing officer to order services be provided.

Similarly, if a parent of a child who is already receiving special education services revokes consent
for services, the school must provide prior written notice, cease providing services, and cannot use
the due process procedures to attempt to get an agreement or ruling ordering services. The school’s
responsibility ends and it will not be in violation of IDEA for failing to serve the child. Parents must
revoke consent in writing. When parents revoke consent for services, the school is not required to
remove references in the child’s records to the child’s past receipt of special education services.

What Parents Should Know . ..

@ The timeline for conducting evaluations does not begin until the school receives written
consent, so it is important for parents to provide written consent to the school as soon as
possible when any evaluations are involved.

Schools typically may seek to have parents sign consent on a specific school form. Legally, signing
on a school form is not required. A letter signed by the parents giving permission to conduct an
evaluation or begin services should suffice.

If parents refuse to consent to an evaluation, the school may initiate a due process hearing to attempt
to get a hearing officer to order that the child be evaluated.

If the school is seeking to conduct a reevaluation and the parent does not want to consent to a
reevaluation, the parent must affirmatively refuse. When a parent ignores mail or phone calls from
the school regarding a reevaluation, the school is allowed to proceed with the reevaluation without
consent.

If a parent signs his/her consent to the initial evaluation, another consent must be signed before a
child may begin to receive services. Thus, following initial evaluations, if parents do not consent to
services beginning, no services will be provided and schools cannot force such services to occur
through the due process procedures.

Once a child is receiving special education services, parents may later revoke consent (withdraw
from special education services), but must do so in writing. The school’s responsibility ends unless or
until the parents later seek special education services and the child is found to still have a qualifying
disability (and provided the child is not over age 21 or has not graduated). The initial evaluation
process would begin again.

When parents revoke consent for services for a child receiving special education services, they may

request that the school remove records from the file referencing the child’s past receipt of special
education services, but the school is not required to remove such records.
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What process must parents follow if they believe the school
has failed to provide FAPE and want to get reimbursed for
placing their child in a private school setting?

=~ What the Federal Regulations Say . ..

@=/ This part does not require an LEA to pay for the cost of education, including special education and
related services, of a child with a disability at a private school or facility if that agency made FAPE
available to the child and the parents elected to place the child in a private school or facility. However, the
public agency must include that child in the population whose needs are addressed consistent with Secs.
300.131 through 300.144. Sec. 300.148(a).

Disagreements about FAPE — Disagreements between the parents and a public agency regarding the
availability of a program appropriate for the child, and the question of financial reimbursement, are subject
to the due process procedures of Secs. 300.504 through 300.520. Sec. 300.148(b).

Reimbursement for private school placement — If the parents of a child with a disability, who previously
received special education and related services under the authority of a public agency, enroll the child

in a private preschool, elementary school, or secondary school without the consent of or referral by the
public agency, a court or a hearing officer may require the agency to reimburse the parents for the cost

of that enrollment if the court or hearing officer finds that the agency had not made FAPE available to the
child in a timely manner prior to that enroliment and that the private placement is appropriate. A parental
placement may be found to be appropriate by a hearing officer or a court even if it does not meet the State
standards that apply to education provided by the SEA and LEAs. Sec. 300.148(c).

Limitation on reimbursement - The cost of reimbursement described in this section may be reduced or
denied if:

1. at the most recent IEP Team meeting that the parents attended prior to removal of the child from
the public school, the parents did not inform the IEP Team that they were rejecting the placement
proposed by the public agency to provide FAPE to their child, including stating their concerns
and their intent to enroll their child in a private school at public expense; or at least ten business
days (including any holidays that occur on a business day) prior to the removal of the child from
the public school, the parents did not give written notice to the public agency of the information
described in paragraph (d)(1)(i) of this section; Sec. 300.148(d)(1);

2. if, prior to the parents’ removal of the child from the public school, the public agency informed
the parents, through the notice requirements described in Sec. 300.503(a)(1), of its intent to
evaluate the child (including a statement of the purpose of the evaluation that was appropriate and
reasonable), but the parents did not make the child available for the evaluation;
Sec. 300.148(d)(2); or

3. upon a judicial finding of unreasonableness with respect to actions taken by the parents.
Sec. 300.148(d)(3).
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Exception - Not withstanding the notice requirements in paragraph (d)(1) of this section, the cost of
reimbursement must not be reduced or denied for failure to provide the notice if:
the school prevented the parents from providing the notice;

1. the school prevented the parents from providing the notice;

2. the parents had not received notice, pursuant to Sec. 300.504, of the notice requirement in
paragraph (d)(1) of this section; or

3. compliance with paragraph (d)(1) of this section would likely result in physical harm to the child;
and may, in the discretion of the court or hearing officer, not be reduced or denied for failure to
provide this notice if:

e the parents are not literate or cannot write in English; or

e compliance with paragraph (d)(1) of this section would likely result in serious emotional harm to
the child. Sec. 300.300.148(e).

__ What the Regulations Mean . ..

"El IDEA ‘97 codified previous United States Supreme Court and other federal court decisions to
“—4/ create these provisions. IDEA 2004 separated the exceptions into mandatory and discretionary
exceptions.

If parents believe the public school is not providing FAPE to their child and place the child privately for
services, a court or hearing officer can order the public school to reimburse the parents for the cost of the
private program if the court or hearing officer:

1. finds the public school failed to offer or provide the child with a FAPE in a timely manner; and
2. determines the private placement to be appropriate.

In order to succeed in a claim for reimbursement, the law sets forth specific requirements parents must
meet prior to placing their child privately. The parent must give the public school notice, either at
an IEP Team meeting or in writing at least 10 business days prior to removing the child, of their
dissatisfaction with the proposed placement, their concerns, and their intent to place the child
privately. Reimbursement may be reduced or denied if this notice is not given unless a specific
exception applies.

Reimbursement may also be reduced or denied if, after receiving notice from the parents of their
dissatisfaction with the school’s proposed or the child’s current placement and their intent to place their
child privately, the public school provides the parents written notice of its intent to evaluate the child and
the parents fail to make their child available for evaluation.

The law also provides that parents who are found to have acted unreasonably may have reimbursement
reduced or denied.

There are exceptions to the notice requirement. Parents need not have given the public school notice prior
to placing their child privately if:

1. the school somehow prevented the parents from giving notice (such as refusing to hold an IEP
Team meeting or refusing to accept the parents’ written notice);

2. the parents had not received notice of the notice requirement (such as if the school failed to give
parents a copy of their procedural safeguards); or

3. continued placement would likely result in physical harm to the child (“likely” is not defined, but
clearly a child who is suicidal or otherwise a threat to harm him/herself would qualify, as would a
situation where the child is in danger from other students).
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Further, at a court’s discretion, reimbursement may not be reduced or denied if parents fail to give the
school required notice if:

1. the parent is illiterate and cannot write in English; or

2. continued placement would likely result in serious emotional harm to the child (again, “likely” is
not defined, nor is “serious emotional harm”).

What Parents Should Know . ..

The notice requirement should be contained within the procedural safeguards parents routinely

receive. Therefore, parents are expected to know the process they must follow if they intend to
place their child privately and attempt to seek reimbursement from the public school for that placement. In
order to be reimbursed, unless a public school simply agrees to reimburse the parents, parents must file a
Due Process Complaint and prevail at a due process hearing or on appeal into State or federal court.

At the due process hearing, the parents will need to present evidence that the school’s placement
failed to provide FAPE to the child. Parents must also present evidence proving that the private
placement was appropriate for the child.

If parents successfully prove their case, a court or hearing officer may require the public school

to reimburse the parents for the entire cost of the private placement, as well as reasonable travel
expenses to and from that placement.

NOTES
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What is mediation, and how can it help me work with the
school to reach an agreement?

O What the Federal Regulations Say . ..

==/ Each public agency must ensure that procedures are established and implemented to allow
parties to disputes involving any matter under this part, including matters arising prior to the
filing of a due process complaint, to resolve disputes through a mediation process. Sec. 300.506(a).

Requirements - The procedures must meet the following requirements:

1. The procedures must ensure that the mediation process is voluntary on the part of the
parties; is not used to deny or delay a parent’s right to a hearing on the parent’s due process
complaint, or to deny any other rights afforded under Part B of the Act; and is conducted by a
qualified and impartial mediator who is trained in effective mediation techniques.

2. A public agency may establish procedures to offer to parents and schools that choose not to
use the mediation process, an opportunity to meet, at a time and location convenient to the
parents, with a disinterested party who is under contract with an appropriate alternative dispute
resolution entity, or a parent training and information center or community parent resource
center in the State...; and who would explain the benefits of, and encourage the use of, the
mediation process to the parents.

3. The State must maintain a list of individuals who are qualified mediators and knowledgeable
in laws and regulations relating to the provision of special education and related services. The
SEA must select mediators on a random, rotational, or other impartial basis.

4. The State must bear the cost of the mediation process, including the costs of meetings
described in paragraph (b)(2) of this section.

5. Each session in the mediation process must be scheduled in a timely manner and must be
held in a location that is convenient to the parties to the dispute.

6. If the parties resolve a dispute through the mediation process, the parties must execute a
legally binding agreement that sets forth that resolution and that states that all discussions
that occurred during the mediation process will remain confidential and may not be used as
evidence in any subsequent due process hearing or civil proceeding; and is signed by both the
parent and a representative of the agency who has the authority to bind such agency.

7. Awritten, signed mediation agreement under this paragraph is enforceable in any State court
of competent jurisdiction or in a district court of the United States.

Discussions that occur during the mediation process must be confidential and may not be used as
evidence in any subsequent due process hearing or civil proceeding of any Federal court or State
court of a State receiving assistance under this part. Sec. 300.506(b).

Impartiality of Mediator - An individual who serves as a mediator under this part may not be an
employee of the SEA or the LEA that is involved in the education or care of the child; and must not
have a personal or professional interest that conflicts with the person’s objectivity. A person who
otherwise qualifies as a mediator is not an employee of an LEA or State agency ... solely because he
or she is paid by the agency to serve as a mediator. Sec. 300.506(c).
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=, What the Regulations Mean . . .

20/ When a parent (or school) files for a due process hearing, the State will offer mediation to
the parties as a way of attempting to settle an issue prior to going to the hearing. Mediation

is voluntary. It cannot be used to delay timelines for due process hearings. The mediator is an
impartial individual who will attempt to facilitate a settlement of the area(s) of disagreement. The
mediator makes no decision, but will work with the parties to try to get them to reach an agreement.
If a settlement is reached on some or all issues, a written agreement is created and signed by the
parties. Any issues not resolved will go on to the hearing. Mediation is different from a Resolution
Meeting (discussed later in this chapter) for two reasons: First, with mediation there is an impartial
facilitator; and second, all discussions and offers by either party are confidential and cannot be used
as evidence at the due process hearing or in a court appeal.

Mediation is also available to parents and schools at any time prior to a party filing a Due Process
Complaint.

What Parents Should Know . ..

@ Mediation is an excellent opportunity for parties to come together with an impartial facilitator
to attempt to resolve their differences short of going to a due process hearing. It can be
requested even in situations where a hearing has not been requested. Any conversations at the
mediation are confidential and cannot be used as evidence should the matter proceed to a due
process hearing.

Mediation is voluntary for both the parents and the school. Thus, either party can refuse mediation.
The law has always stated that mediation cannot delay a parent’s right to a due process hearing,

but the 2006 federal regulations do exactly that by including mediation within the 30-day time period
for Resolution Meetings (addressed later in this chapter). In other words, if parties agree to waive a
Resolution Meeting and agree to mediation, the federal Department of Education has interpreted the
30-day resolution period to apply to mediations; thus, the 45-day time period for completion of the due
process hearing proceeding would be delayed for up to 30 days when the parties agree to mediate
(see page 158).

If mediation is successful, the process is well worth it. If mediation is not successful, the right to a due
process hearing is delayed typically up to 30 days.

NOTES
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When and on what issues may parents file a Due Process
Complaint?

=- What the Federal Regulations Say . ..

2=/ A parent or a public agency may file a due process complaint on any of the matters described
in Sec. 300.503(a)(1) and (2) (relating to the identification, evaluation, or educational
placement of a child with a disability, or the provision of FAPE to the child). Sec. 300.507(a)(1).

The due process complaint must allege a violation that occurred not more than two years before the
date the parent or public agency knew or should have known about the alleged action that forms

the basis of the due process complaint, or, if the State has an explicit time limitation for filing a due
process complaint under this part, in the time allowed by that State law, except that the exceptions to
the timeline described in Sec. 300.511(f) apply to the timeline in this section. Sec. 300.507(a)(2).

Information for parents - The public agency must inform the parent of any free or low-cost legal and
other relevant services available in the area if the parent requests the information; or the parent or the
agency files a due process complaint under this section. Sec. 300.507(b).

=, What the Regulations Mean . . .

“*{/ When parents and schools cannot come to an agreement on issues related to the
identification, evaluation, placement, or the provision of FAPE, either party has the right to
file for a due process hearing. A “Due Process Complaint” must be filed within two years of the date a
party knew or should have known of a violation.

What Parents Should Know . ..

A due process hearing before an impartial hearing officer is similar in many ways to going
to trial before a judge. The due process hearing is the trial level for special education cases.
While not required, it is advisable that parents have legal counsel represent them at the hearing.

Congress created a two-year statute of limitations for bringing IDEA actions in the 2004 Amendments.
The two years begins when the party bringing the action knew or should have known of the violations.

~—, In South Dakota. ..
L{) South Dakota uses a one-tier hearing system. This means that the hearing officer’s decision
is not open to State-level review. It is a “final decision” upon which either party can appeal into
court. ARSD 24:05:30:11.
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What are the requirements when filing a Due Process
Complaint?

== What the Federal Regulations Say . ..

2=/ The public agency must have procedures that require either party, or the attorney
representing a party, to provide to the other party a due process complaint (which must
remain confidential). The party filing a due process complaint must forward a copy of the due process
complaint to the SEA. Sec. 300.508(a).

Content of complaint - The due process complaint required in paragraph (a)(1) of this section must
include:

1. the name of the child;

2. the address of the residence of the child;

3. the name of the school the child is attending;
4

. in the case of a homeless child or youth (within the meaning of section 725(2) of the McKinney-
Vento Homeless Assistance Act (42 U.S.C. 11434a(2)), available contact information for the
child, and the name of the school the child is attending;

5. a description of the nature of the problem of the child relating to the proposed or refused
initiation or change, including facts relating to the problem; and

6. a proposed resolution of the problem to the extent known and available to the party at the time.
Sec. 300.508(b).

Notice required before a hearing on a due process complaint - A party may not have a hearing
on a due process complaint until the party, or the attorney representing the party, files a due process
complaint that meets the requirements of paragraph (b) of this section. Sec. 300.508(c).

=, What the Regulations Mean . . .

20 The 1997 Amendments to Part B of IDEA added the requirement that parents or their attorney
submit a “Due Process Complaint” containing certain information when filing for a due
process hearing. The 2004 Amendments clarified that this requirement applies to schools as well, and
that the hearing will not occur if the moving party failed to file a sufficient complaint. The Due Process
Complaint provides “notice” of the child’s name, address, school, issue(s)/problem(s) (with supporting

facts), and proposed resolution, if known.

What Parents Should Know . ..
@ The State Special Education Programs office has developed a model Due Process Complaint

form, which can be accessed at: https://doe.sd.gov/sped/complaints.aspx. A party filing for
a due process hearing does not have to use the State form, so long as the Due Process Complaint
otherwise contains the required items. If the party bringing the hearing fails to provide a sufficient Due
Process Complaint, the hearing will not occur.
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What is the process for contesting the sufficiency of a
Due Process Complaint and for amending a Due Process
Complaint?

=~ What the Federal Regulations Say . ..

2=/ Sufficiency of complaint - The due process complaint required by this section must be
deemed sufficient unless the party receiving the due process complaint notifies the hearing
officer and the other party in writing, within 15 days of receipt of the due process complaint, that the
receiving party believes the due process complaint does not meet the requirements in paragraph (b)
of this section.

Within five days of receipt of notification under paragraph (d)(1) of this section, the hearing officer
must make a determination on the face of the due process complaint of whether the due process
complaint meets the requirements of paragraph (b) of this section, and must immediately notify the
parties in writing of that determination.

A party may amend its due process complaint only if the other party consents in writing to the
amendment and is given the opportunity to resolve the due process complaint through a meeting held
pursuant to Sec. 300.510; or the hearing officer grants permission, except that the hearing officer may
only grant permission to amend at any time not later than five days before the due process hearing
begins.

If a party files an amended due process complaint, the timelines for the resolution meeting in
Sec. 300.510(a) and the time period to resolve in Sec. 300.510(b) begin again with the filing of the
amended due process complaint. Sec. 300.508(d).

=, What the Regulations Mean . . .

./ The party receiving the Due Process Complaint can contest the sufficiency of the content by

notifying the hearing officer in writing within 15 days of receiving the complaint. The hearing

officer will review the complaint and make a determination within five days as to whether it complies
with the content requirements.

The moving party can amend the Due Process Complaint if the other party consents and is allowed to
resolve the amended Due Process Complaint at a Resolution Meeting, or if the hearing officer grants
permission. However, amending the Due Process Complaint starts timelines over again.

What Parents Should Know . ..

Filing for a due process hearing requires filing a Due Process Complaint. It is important that

the complaint meets the requirements of the law, as all timelines start over if it becomes
necessary to later amend the complaint. If a school contests the sufficiency of a due process
complaint and the hearing officer agrees it is insufficient, the parents will need to amend the complaint
or file a new Due Process Complaint before the matter will be allowed to proceed through the hearing
process.
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When a parent (or school) files a Due Process Complaint, does
the school (or parent) need to file a response?

-~ What the Federal Regulations Say . ..

©=|/ LEA response to a due process complaint - If the LEA has not sent a prior written notice
under Sec. 300.503 to the parent regarding the subject matter contained in the parent’s due

process complaint, the LEA must, within 10 days of receiving the due process complaint, send to
the parent a response that includes an explanation of why the agency proposed or refused to take
the action raised in the due process complaint; a description of other options that the IEP Team
considered and the reasons why those options were rejected; a description of each evaluation
procedure, assessment, record, or report the agency used as the basis for the proposed or refused
action; and a description of the other factors that are relevant to the agency’s proposed or refused
action.

A response by an LEA under paragraph (e)(1) of this section shall not be construed to preclude the
LEA from asserting that the parent’s due process complaint was insufficient, where appropriate.
Sec. 300.508(e).

Other party response to a due process complaint - Except as provided in paragraph (e) of this
section, the party receiving a due process complaint must, within 10 days of receiving the due
process complaint, send to the other party a response that specifically addresses the issues raised in
the due process complaint. Sec. 300.508(f).

@ What the Regulations Mean . . .

Ll parent’s filing of a Due Process Complaint does not relieve the school of providing written
notice (discussed previously) as to the basis for its proposal or refusal regarding the issue(s)
addressed in the parent’s Due Process Complaint. Therefore, if the school had not already done
so, the school must provide written notice within 10 days of receipt of the Due Process Complaint.
Providing the prior written notice does not prevent the school from asserting that the parent’s Due
Process Complaint is insufficient.

Regardless of which party filed the Due Process Complaint, the party receiving the complaint must
send a response to the allegations within 10 days of receipt of the Due Process Complaint. However,
if the school had not provided Prior Written Notice regarding the issues in a parent’s Due Process
Complaint prior to the parent filing the Complaint, providing Prior Writen Notice in response to the
parent’s Due Process Complaint meets the “response” requirement.

What Parents Should Know . ..
@ Parents are always entitled to prior written notice when a school proposes or refuses a

change in the identification, evaluation, placement, or provision of FAPE.

If a school files a Due Process Complaint, parents must submit a written response to the school within
10 days of their receipt of the complaint.
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What is a Resolution Meeting and when does it take place
following a Due Process Complaint?

-~ What the Federal Regulations Say . ..

2=/ Resolution meeting - Within 15 days of receiving notice of the parent’s due process
complaint, and prior to the initiation of a due process hearing under Sec. 300.511, the LEA
must convene a meeting with the parent and the relevant member or members of the IEP Team
who have specific knowledge of the facts identified in the due process complaint that includes a
representative of the public agency who has decision-making authority on behalf of that agency; and
may not include an attorney of the LEA unless the parent is accompanied by an attorney.
Sec. 300.510(a)(1).

The purpose of the meeting is for the parent of the child to discuss the due process complaint, and
the facts that form the basis of the due process complaint, so that the LEA has the opportunity to
resolve the dispute that is the basis for the due process complaint. Sec. 300.510(a)(2).

The meeting described in paragraph (a)(1) and (2) of this section need not be held if: The parent and
the LEA agree in writing to waive the meeting; or the parent and the LEA agree to use the mediation
process described in Sec. 300.506. Sec. 300.510(a)(3).

The parent and the LEA determine the relevant members of the IEP Team to attend the meeting.
Sec. 300.510(a)(4).

Resolution period - If the LEA has not resolved the due process complaint to the satisfaction of the
parent within 30 days of the receipt of the due process complaint, the due process hearing may occur.
Except as provided in paragraph (c) of this section, the timeline for issuing a final decision under Sec.
300.515 begins at the expiration of this 30-day period. Sec. 300.510(b)(1), (2).

Except where the parties have jointly agreed to waive the resolution process or to use mediation,
notwithstanding paragraphs (b)(1) and (2) of this section, the failure of the parent filing a due process
complaint to participate in the resolution meeting will delay the timelines for the resolution process
and due process hearing until the meeting is held. Sec. 300.510(b)(3).

If the LEA is unable to obtain the participation of the parent in the resolution meeting after reasonable
efforts have been made (and documented using the procedures in Sec. 300.322(d)), the LEA may, at
the conclusion of the 30-day period, request that a hearing officer dismiss the parent’s due process
complaint. Sec. 300.510(b)(4).

If the LEA fails to hold the resolution meeting specified in paragraph (a) of this section within 15 days
of receiving notice of a parent’s due process complaint or fails to participate in the resolution meeting,
the parent may seek the intervention of a hearing officer to begin the due process hearing timeline.
Sec. 300.510(b)(5).
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Adjustments to 30-day resolution period - The 45-day timeline for the due process hearing in Sec.
300.515(a) starts the day after one of the following events:

1. Both parties agree in writing to waive the resolution meeting.

2. After either the mediation or resolution meeting starts but before the end of the 30-day period,
the parties agree in writing that no agreement is possible.

3. If both parties agree in writing to continue the mediation at the end of the 30-day resolution
period, but later, the parent or public agency withdraws from the mediation process.
Sec. 300.510(c).

Written settlement agreement - If a resolution to the dispute is reached at the meeting described in
paragraphs (a)(1) and (2) of this section, the parties must execute a legally binding agreement that
is: Signed by both the parent and a representative of the agency who has the authority to bind the
agency; and enforceable in any State court of competent jurisdiction or in a district court of the United
States, or, by the SEA, if the State has other mechanisms or procedures that permit parties to seek
enforcement of resolution agreements, pursuant to Sec. 300.537. Sec. 300.510(d).

Agreement review period - If the parties execute an agreement pursuant to paragraph (c) of this
section, a party may void the agreement within three business days of the agreement’s execution.
Sec. 300.510(e).

Eﬁ What the Regulations Mean . ..

“*{/ The requirement of a Resolution Meeting was added in the 2004 Amendments. When a
parent files a Due Process Complaint, the school must convene a Resolution Meeting within
15 days of receipt of the parent’'s complaint. The purpose of this meeting is to allow the school the
opportunity to hear the parent’s concerns and resolve them short of going to hearing. The school then
has until the end of 30 days from receipt of the complaint to resolve the issue(s).

The Resolution Meeting does not need to take place if both the parent and the school agree to waive
the meeting, or if they agree to utilize mediation. However, if parents refuse to attend a Resolution
Meeting, the school can seek to have the parent’'s Due Process Complaint dismissed following the
end of the 30-day period. If the school fails to schedule or participate in a Resolution Meeting within
the 15 days, parents can contact the hearing officer and request the time period for the due process
hearing to begin.

The 30-day time period can be reduced or extended. The 45-day period for the due process hearing
can begin prior to the end of 30 days if the parties agree to waive the Resolution Meeting or they
agree after the Resolution Meeting or mediation that agreement cannot be reached. It can begin later
than the 30 days if the parties agree to continue the mediation process beyond the 30-day period.

If the Resolution Meeting results in a settlement, it must be put in writing and signed by both parties. It
is voidable for three business days. It is enforceable in State or federal court.
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What Parents Should Know . ..

The Resolution Meeting is essentially a meeting of the IEP Team. The school cannot have its
attorney attend unless the parents have their attorney attend.

The Resolution Meeting generally delays the beginning of the 45-day time period for a due process
hearing for up to 30 calendar days. The regulations also applied this 30-day time period to mediation.
Either process provides the opportunity for a quick resolution of the parent’s issue(s). However, if
parents believe the chance for settlement through either process is slim, they may want to consider
seeking to waive the Resolution Meeting and going straight to hearing. However, if the school

does not agree to waive the Resolution Meeting, the parents must attend or face dismissal of their
complaint. If settlement is reached through the Resolution Meeting, but the school fails to follow the
agreement, parents can enforce it in court.

Unlike the mediation process, there is no requirement with Resolution Meetings that the

conversations be kept confidential, and thus they may be used as evidence at a subsequent due
process hearing or in court.

NOTES
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What are the requirements to be a hearing officer when a due
process complaint has been filed?

-~ What the Federal Regulations Say . ..

@= |/ Whenever a due process complaint is received under Sec. 300.507 or Sec. 300.532, the
parents or the LEA involved in the dispute must have an opportunity for an impartial due
process hearing, consistent with the procedures in Secs. 300.507, 300.508, and 300.510.
Sec. 300.511(a).

Agency responsible for conducting the due process hearing - The hearing described in
paragraph (a) of this section must be conducted by the SEA or the public agency directly responsible
for the education of the child, as determined under State statute, State regulation, or a written policy
of the SEA. Sec. 300.511(b).

Impartial hearing officer - At a minimum, a hearing officer must:

1. not be an employee of the SEA or the LEA that is involved in the education or care of the child;
or a person having a personal or professional interest that conflicts with the person’s objectivity
in the hearing;

2. possess knowledge of, and the ability to understand, the provisions of the Act, Federal and
State regulations pertaining to the Act, and legal interpretations of the Act by Federal and State
courts;

3. possess the knowledge and ability to conduct hearings in accordance with appropriate,
standard legal practice; and

4. possess the knowledge and ability to render and write decisions in accordance with
appropriate, standard legal practice.

A person who otherwise qualifies to conduct a hearing under paragraph (c)(1) of this section is not an
employee of the agency solely because he or she is paid by the agency to serve as a hearing officer.
Each public agency must keep a list of the persons who serve as hearing officers. The list must
include a statement of the qualifications of each of those persons. Sec. 300.511(c).

@ What the Regulations Mean . . .

= When a parent or school files a Due Process Complaint, the State agency will appoint a
hearing officer. The hearing officer must be impartial, meaning not an employee of the state
agency or school district, and one who has no personal or professional conflict of interest. The
hearing officer also must have the ability to conduct the hearing and make decisions in conformance
with IDEA.

What Parents Should Know . ..

South Dakota currently uses hearing officers from the State Office of Hearing Examiners

to hear special education cases. Parents or their attorneys can contact the State Special
Education Programs office to inquire into who that office uses for hearing officers and their
qualifications.

160



What is the timeline (statute of limitation) for filing a Due
Process Complaint?

== What the Federal Regulations Say . ..

=" Subject matter of due process hearings - The party requesting the due process hearing
may not raise issues at the due process hearing that were not raised in the due process
complaint filed under Sec. 300.508(b), unless the other party agrees otherwise. Sec. 300.511(d).

Timeline for requesting a hearing - A parent or agency must request an impartial hearing on their
due process complaint within two years of the date the parent or agency knew or should have known
about the alleged action that forms the basis of the due process complaint, or if the State has an
explicit time limitation for requesting such a due process hearing under this part, in the time allowed
by that State law. Sec. 300.511(e).

Exceptions to the timeline - The timeline described in paragraph (e) of this section does not apply to
a parent if the parent was prevented from filing a due process complaint due to:

e specific misrepresentations by the LEA that it had resolved the problem forming the basis of
the due process complaint; or

e the LEA’s withholding of information from the parent that was required under this part to be
provided to the parent. Sec. 300.511(f).

@) What the Regulations Mean . ..
-""lii..

The purpose of the Due Process Complaint is to inform the other party of the issues being
brought to hearing. Therefore, the moving party cannot bring up new issues at the hearing
without permission from the other side.

IDEA has a two-year statute of limitations for bringing a Due Process Complaint, which begins when
the moving party knew or should have known of the action forming the basis for the complaint. For
example, if a school ceased providing PT services contained in the IEP at the beginning of the 2023-
2024 school year, but the parents did not find out (and had no way of knowing) until February 1, 2025,
they would have until February 1, 2027 to file a Due Process Complaint.

The two-year limitation can be extended under limited circumstances, such as when the school
misrepresented that it had resolved an issue or withheld relevant information.

What Parents Should Know . ..
Parents must make sure they include all issues in their Due Process Complaint to prevent

delays or having to file separate complaints/have separate hearings. Due Process Complaints
typically fall under two types:

1. alleged ongoing (immediate) issues; and

2. past alleged violations wherein parents are seeking reimbursement or compensatory services
(or both).
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While parents have two years to file a Due Process Complaint from the time they found out, or should
have found out, about their concern, often they will want to file their complaint without undue delay (such
as for ongoing violations).

It is highly recommended that parents have legal representation. An attorney can assist with drafting
the complaint and, after fully discussing the case and reviewing the file, may find additional violations to
include in the complaint and have ideas of what to seek from the school to remedy the violations.

What are my rights at at Due Process Hearing?

=-n What the Federal Regulations Say . ..

@=/ Any party to a hearing conducted pursuant to Secs. 300.507 through 300.513 or Secs. 300.530
through 300.534, ... has the right to:

e be accompanied and advised by counsel and by individuals with special knowledge or training with
respect to the problems of children with disabilities, except that whether parties have the right to be
represented by nonattorneys at due process hearings is determined under State law;

e present evidence and confront, crossexamine, and compel the attendance of witnesses;

e prohibit the introduction of any evidence at the hearing that has not been disclosed to that party at
least five business days before the hearing;

e obtain a written, or, at the option of the parents, electronic, verbatim record of the hearing; and

e obtain written, or, at the option of the parents, electronic findings of fact and decisions.
Sec. 300.512(a).

Additional disclosure of information - At least five business days prior to a hearing conducted pursuant
to Sec. 300.511(a), each party must disclose to all other parties all evaluations completed by that date and
recommendations based on the offering party’s evaluations that the party intends to use at the hearing. A

hearing officer may bar any party that fails to comply with paragraph (b)(1) of this section from introducing
the relevant evaluation or recommendation at the hearing without the consent of the other party.

Sec. 300.512(b).

@) What the Regulations Mean . ..
"\-ﬂ

Both parties to a due process hearing have certain rights set out in IDEA. One is the right to
refuse to allow evidence to be included in the hearing record that was not shared by the other
party at least five business days prior to the hearing.

@ What Parents Should Know . ..

A due process hearing is similar to a civil trial before a judge in many respects. While less

formal, there are specific timelines for disclosing to the school who will be witnesses and what
documentary evidence parents want the hearing officer to consider. Schools will almost always be
represented at hearings by an attorney. While parents do not have to be represented by an attorney, it is
highly recommended.
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The Federal Rules of Evidence generally apply to these hearings, although not as strictly as in court
proceedings. It is very helpful to have legal representation when presenting testimony, cross-examining
witnesses, and admitting documentary evidence into the official record. Frequently, hearing officers will
ask the parties to submit legal briefs (written statements supported by applicable law arguing in favor of a
party’s position). Parents have the right to receive a copy of the transcript of the testimony and a copy of
the hearing officer’s decision.

What other rights do parents have at Due Process Hearings
and what timelines are involved? How does the Hearing Officer
determine if my child has been denied FAPE?

~—» What the Federal Regulations Say . ..

o= |/ Parental rights at hearings - Parents involved in hearings must be given the right to:
e have the child who is the subject of the hearing present;
e open the hearing to the public; and

e have the record of the hearing and the findings of fact and decisions described in paragraphs
(a)(4) and (a)(5) of this section provided at no cost to parents. Sec. 300.512(c).

Decision of hearing officer on the provision of FAPE - Subject to paragraph (a)(2) of this section, a
hearing officer’s determination of whether a child received FAPE must be based on substantive grounds.
Sec. 300.513(a)(1).

In matters alleging a procedural violation, a hearing officer may find that a child did not receive a FAPE
only if the procedural inadequacies impeded the child’s right to a FAPE; significantly impeded the parent’s
opportunity to participate in the decision-making process regarding the provision of a FAPE to the parent’s
child; or caused a deprivation of educational benefit. Sec. 300.513(a)(2).

Nothing in paragraph (a) of this section shall be construed to preclude a hearing officer from ordering an
LEA to comply with procedural requirements under Secs. 300.500 through 300.536. Sec. 300.513(a)(3).

Separate request for a due process hearing - Nothing in Secs. 300.500 through 300.536 shall be
construed to preclude a parent from filing a separate due process complaint on an issue separate from a
due process complaint already filed. Sec. 300.513(c).

Finality of hearing decision - A decision made in a hearing conducted pursuant to Secs. 300.507
through 300.513 or Secs. 300.530 through 300.534 is final, except that any party involved in the hearing
may appeal the decision under the provisions of ... Sec. 300.516. Sec. 300.514(a).

Timelines and convenience of hearings and reviews - The public agency must ensure that not later
than 45 days after the expiration of the 30 day period under Sec. 300.510(b), or the adjusted time periods
described in Sec. 300.510(c): A final decision is reached in the hearing; and a copy of the decision is
mailed to each of the parties. Sec. 300.515(a).

A hearing ... officer may grant specific extensions of time beyond the periods set out in paragraphs (a)
and (b) of this section at the request of either party. Sec. 300.515(c).

Each hearing ... involving oral arguments must be conducted at a time and place that is reasonably
convenient to the parents and child involved. Sec. 300.515(d).
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What the Regulations Mean .

-_1 Parents may have their child with a dlsablllty who is the subject of the hearing attend the
hearing. In certain circumstances, it may also be appropriate for the child to be a witness
at the hearing. Parents may either have the hearing open to the public to view or may have the
proceedings closed to the public. If parents wish to have a written transcript of the hearing, it must be
provided to the parents free of charge.

The 2004 Amendments set out the requirement that a hearing officer cannot make a finding of a
denial of FAPE on purely procedural grounds. For example, a hearing officer may not typically find
a denial of FAPE if the school failed to provide written notice or committed some other procedural
violation. Exceptions to this requirement apply if parents prove the procedural violations impeded
the right to FAPE, significantly impeded the parent’s right to participate in decisions, or caused a
deprivation of educational benefit. For example, the failure to follow an IEP is a procedural violation,
yet it directly impacts the right to FAPE.

@ What Parents Should Know . ..

The entire hearing process is supposed to take no more than 45 days, beginning at the
end of the 30-day Resolution Process (or adjusted time period). Based on the timeline in the
regulation, the hearing officer’s decision must be sent out by the 45th day.

From a realistic standpoint, however, rarely is the hearing process completed in 45 days. A number
of factors can contribute to delays, such as: The schedules of the parties, their attorneys, the hearing
officer, and witnesses; the length of the hearing (if scheduling additional days is required); whether
post-hearing briefs are submitted (which is almost always the case) and scheduling for those; and the
time the hearing officer requires to write and issue the decision.

Often, hearings will be held at school buildings. However, if parents object to the hearing being held
at a school building, the parents/parent attorney should notify the hearing officer and request it be
held at a neutral site. The hearing officer should accommodate any reasonable request.

If parents discover additional issues following the filing of their Due Process Complaint, they can
either seek to amend their initial complaint or file a separate complaint.

NOTES
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What is the process for appealing Due Process Hearings
decisions?

= What the Federal Regulations Say . ..

a=/0 Any party aggrieved by the findings and decision made under Secs. 300.507 through 300.513
or Secs. 300.530 through 300.534 ... has the right to bring a civil action with respect to the
due process complaint notice requesting a due process hearing under Sec. 300.507 or Secs. 300.530
through 300.532. The action may be brought in any State court of competent jurisdiction or in a
district court of the United States without regard to the amount in controversy. Sec. 300.516(a).

Time limitation - The party bringing the action shall have 90 days from the date of the decision of
the hearing officer to file a civil action, or, if the State has an explicit time limitation for bringing civil
actions under Part B of the Act, in the time allowed by that State law. Sec. 300.516(b).

Additional Requirements - In any action brought under paragraph (a) of this section, the court
receives the records of the administrative proceedings; hears additional evidence at the request of a
party; and basing its decision on the preponderance of the evidence, grants the relief that the court
determines to be appropriate. Sec. 300.516(c).

Jurisdiction of District courts - The district courts of the United States have jurisdiction of actions
brought under section 615 of the Act without regard to the amount in controversy. Sec. 300.516(d).

@) What the Regulations Mean . . .
-""lii..

If either party disagrees with the hearing officer’s decision, that party has 90 days to appeal

the case into either State or federal court (see In South Dakota below). State circuit courts
and federal district courts act as appellate courts in most instances, meaning no new (or very limited)
evidence is presented at that level and the court will base its decision on the administrative record,
written briefs, and usually oral argument. In limited circumstances, a party will be allowed to submit
additional documentary or testimonial evidence at the State or federal court level.

Courts use the “preponderance of the evidence” standard (also used by hearing officers), which
means “more than half,” to decide special education appeals. Courts have broad authority to grant
different types of relief, depending on the issues in the case. Parties can continue to appeal the case
through the State or federal systems.

What Parents Should Know . ..

The type of relief a parent can receive from a court (or hearing officer) is very broad. A

court can award compensatory educational services or reimbursement for costs of services
or placement paid for by parents. A court can order a school to comply with an IEP, order specific
services, and otherwise correct deficiencies. The 8th Circuit Court of Appeals (applicable to South
Dakota) has ruled that punitive damages are not available under IDEA.

-, In South Dakota. ..
L1} South Dakota has set a different timeline for appealing a hearing decision. The party bringing
the action has 30 days from the date of the decision to file a civil action. SDCL 13-37-1.4.
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Can parents sue school districts under other laws? Is it
possible to skip the due process procedures and take my
complaint directly to court?

O What the Federal Regulations Say . ..

@@=/ Nothing in this part restricts or limits the rights, procedures, and remedies available under
the Constitution, the Americans with Disabilities Act of 1990, title V of the Rehabilitation Act
of 1973, or other Federal laws protecting the rights of children with disabilities, except that before
the filing of a civil action under these laws seeking relief that is also available under section 615 of
the Act, the procedures under Secs. 300.507 and 300.514 must be exhausted to the same extent as
would be required had the action been brought under Sec. 615 of the Act. Sec. 300.516(e).

States’ sovereign immunity - A State that accepts funds under this part waives its immunity under
the 11th amendment to the Constitution of the United States from suit in Federal court for a violation
of this part. In a suit against a State for a violation of this part, remedies (including remedies both

at law and in equity) are available for such a violation in the suit against a public entity other than a
State. Paragraphs (a) and (b) of this section apply with respect to violations that occur in whole or
part after the date of enactment of the Education of the Handicapped Act Amendments of 1990.
Sec. 300.177.

kiii IDEA prohibits a parent or school from bringing an action based on IDEA into court without
first going through the due process hearing procedure. This requirement is referred to as
“‘exhausting administrative remedies.” Parents cannot circumvent the IDEA due process
hearing exhaustion requirement by bringing a court action against a school under other laws, such as
the Americans with Disabilities Act (ADA) or Section 504 of the Rehabilitation Act, if the parents are
seeking relief from the court that would be available under IDEA. Schools and the SEA cannot assert
sovereign immunity under the 11th Amendment in an IDEA action.

@) What the Regulations Mean . ..

What Parents Should Know . ..

@ Many cases get dismissed by courts each year because parents fail to bring the matter to
a due process hearing first. Parents may also use other laws (besides IDEA) in court to
protect their child’s rights, such as the Americans with Disabilities Act (ADA) or Section 504 of the
Rehabilitation Act. However, in most instances, because relief requested under these laws will be the
same as that available under IDEA, cases may well be dismissed if a parent has not gone through the
administrative hearing process under IDEA before bringing an action in court.

NOTES
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Who is responsible for attorney’s fees for a due process
hearing?

== What the Federal Regulations Say . ..

2=/ In general - In any action or proceeding brought under section 615 of the Act, the court, in its
discretion, may award reasonable attorneys’ fees as part of the costs to:

1. the prevailing party who is the parent of a child with a disability;

2. to a prevailing party who is an SEA or LEA against the attorney of a parent who files a
complaint or subsequent cause of action that is frivolous, unreasonable, or without foundation,
or against the attorney of a parent who continued to litigate after the litigation clearly became
frivolous, unreasonable, or without foundation; or

3. to a prevailing SEA or LEA against the attorney of a parent, or against the parent, if the
parent’s request for a due process hearing or subsequent cause of action was presented
for any improper purpose, such as to harass, to cause unnecessary delay, or to needlessly
increase the cost of litigation. Sec. 300.517(a).

Prohibition on use of funds - Funds under Part B of the Act may not be used to pay attorneys’ fees
or costs of a party related to any action or proceeding under section 615 of the Act and subpart E of
this part. Paragraph (b)(1) of this section does not preclude a public agency from using funds under
Part B of the Act for conducting an action or proceeding under section 615 of the Act.

Sec. 300.517(b)(1), (2).

Award of fees - A court awards reasonable attorneys’ fees under section 615(i)(3) of the Act
consistent with the following:

e Fees awarded under section 615(i)(3) of the Act must be based on rates prevailing in the
community in which the action or proceeding arose for the kind and quality of services
furnished. No bonus or multiplier may be used in calculating the fees awarded under this
paragraph. Sec. 300.517(c)(1).

e Attorneys’ fees may not be awarded and related costs may not be reimbursed in any action
or proceeding under section 615 of the Act for services performed subsequent to the time of a
written offer of settlement to a parent if: The offer is made within the time prescribed by Rule
68 of the Federal Rules of Civil Procedure or, in the case of an administrative proceeding, at
any time more than 10 days before the proceeding begins; The offer is not accepted within 10
days; and The court or administrative hearing officer finds that the relief finally obtained by the
parents is not more favorable to the parents than the offer of settlement. Attorneys’ fees may
not be awarded relating to any meeting of the IEP Team unless the meeting is convened as
a result of an administrative proceeding or judicial action, or at the discretion of the State, for
a mediation described in § 300.506. A meeting conducted pursuant to § 300.510 shall not be
considered a meeting convened as a result of an administrative hearing or judicial action; or an
administrative hearing or judicial action for purposes of this section.

Notwithstanding paragraph (c)(2) of this section, an award of attorneys’ fees and related costs may

be made to a parent who is the prevailing party and who was substantially justified in rejecting the
settlement offer. Sec. 300.517(c)(3).

167



Except as provided in paragraph (5) of this section, the court reduces, accordingly, the amount of the
attorneys’ fee awarded under section 615 of the Act, if the court finds that:

1. the parent, or the parent’s attorney, during the course of the action or proceeding,
unreasonably protracted the final resolution of the controversy;

2. the amount of the attorneys’ fees otherwise authorized to be awarded unreasonably exceeds
the hourly rate prevailing in the community for similar services by attorneys of reasonably
comparable skill, reputation, and experience;

3. the time spent and legal services furnished were excessive considering the nature of the action
or proceeding; or

4. the attorney representing the parent did not provide to the LEA the appropriate information in
the due process request notice in accordance with Sec. 300.508. Sec. 300.517(c)(4).

The provisions of paragraph (c)(4) of this section do not apply in any action or proceeding if the
court finds that the State or local agency unreasonably protracted the final resolution of the action or
proceeding or there was a violation of section 615 of the Act. Sec. 300.517(c)(5).

= What the Regulations Mean . . .

. If parents prevail on any significant issue at a due process hearing or in court, a court may
award the parents reasonable attorneys’ fees based on the number of hours their attorney
spent on the case, the attorney’s level of experience and expertise, and hourly rates paid to attorneys
in the community where the school is located. The 2004 Amendments added provisions where
schools can receive attorneys’ fees from parents or their attorney for bringing a frivolous action or
bringing an action for an improper purpose.

If parents reject a settlement offer made at least 10 days prior to hearing and then do not receive any
more relief from the hearing officer than was offered, fees would not be awarded for the time spent
after the date of the settlement offer. Such fees may not be reduced if parents can demonstrate they
were substantially justified in rejecting the offer.

Fees may also be reduced if parents unnecessarily prolonged the proceedings, if the attorney’s hourly
rate is too high or his/her hours spent are unreasonable, or if the attorney failed to provide the school
the required written notice when filing the Due Process Complaint. On the other hand, fees may not
be reduced if the school unnecessarily prolonged the proceedings or was found to have violated
procedural safeguards.

Fees will not be awarded for attending an IEP Team meeting unless the meeting was ordered by the

hearing officer or court. If a mediation is held prior to the filing of a due process hearing, fees typically
would not be allowed for time spent attending that mediation.

NOTES
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What Parents Should Know . ..

Typically, the parents and attorney sign a representation agreement. If it is agreed the

attorney will get paid on a contingency fee basis, he or she would get paid only if the parents
prevail. If the agreement is on an hourly basis, the attorney would be paid based on the number of
hours worked regardless of the outcome.

If parents prevail at a due process hearing or on an appeal, fees can be awarded for the time spent
on the case, as well as for costs incurred in the litigation, but not costs for an expert witness. Only a
court can award attorneys’ fees and costs.

If parents prevail at a due process hearing and there is no appeal, typically the parents’ attorney
would submit a bill to the school for fees and costs. If the school refuses to pay or a settlement on
fees cannot be reached, parents must file a separate action in federal court for attorneys’ fees.

What will be my child’s “placement” during the Due Process
Hearing?

—— What the Federal Regulations Say . ..

==/ General Rule - Except as provided in section 300.533, during the pendency of any
administrative or judicial proceeding regarding a due process complaint notice requesting
a due process hearing under Sec. 300.507, unless the State or local agency and the parents of the
child agree otherwise, the child involved in the complaint must remain in his or her current educational
placement. Sec. 300.518 (a).

Initial Admission to Public School - If the complaint involves an application for initial admission to
public school, the child, with the consent of the parents, must be placed in the public school until the
completion of all the processings. Sec. 300.518(b).

Transition from Part C - If the complaint involves an application for initial services under this part
from a child who is transitioning from Part C of the Act to Part B and is no longer eligible for Part C
services because the child has turned three, the public agency is not required to provide the Part
C services that the child had been receiving. If the child is found eligible for special education and
related services under Part B and the parent consents to the initial provision of special education
and related services under Sec. 300.300(b), then the public agency must provide those special
education and related services that are not in dispute between the parent and the public agency.
Sec. 300.518(c).

Hearing Officer Decision in Parents’ Favor - If the hearing officer in a due process hearing
conducted by the SEA ... agrees with the child’s parents that a change of placement is appropriate,
that placement must be treated as an agreement between the State or local agency and the parents
for purposes of paragraph (a) of this section. Sec. 300.518(d).
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@ What the Regulations Mean . ..

/) IDEA protects children from a school’s unilateral change in the child’s placement. If a school
proposes to change a child’s placement and the parent disagrees and files for a due process
hearing on the issue, the child will remain in his or her current placement (unless the parties agree
otherwise) until the administrative or judicial proceedings are completed. This part of the law is
commonly known as the “stay put” provision, meaning the child “stays put” in the current placement
when a parent files for a hearing to dispute a proposed change in placement.

An exception to this rule occurs where a parent prevails at a due process hearing on a placement
issue. In that situation, the placement ordered by the hearing officer becomes the new “stay put’
placement during any further appeals. Separate rules apply in the area of discipline (see Chapter 14).

What Parents Should Know . ..

“Stay put” has been interpreted broadly to apply to other situations besides strictly placement

issues. For example, “stay put” could apply where a school wants to reduce or discontinue a
related service and a parent disagrees with such reduction and files for a due process hearing. For
“stay put” to apply, parents would need to file a Due Process Complaint before the district
implements its proposal/refusal following parents’ receipt of prior written notice (see p. 140).

Who will act as the “parent” when no parent can be found, or a
child is a ward of the State?

O What the Federal Regulations Say . ..

@=/ Each public agency must ensure that the rights of a child are protected when:

e no parent (as defined in Sec. 300.30) can be identified;
e the public agency, after reasonable efforts, cannot locate a parent;
e the child is a ward of the State under the laws of that State; or

e the child is an unaccompanied homeless youth as defined in section 725(6) of the
McKinney-Vento Homeless Assistance Act (42 U.S.C. 11434a(6)). Sec. 300.519(a).

Duties of public agency - The duties of a public agency under paragraph (a) of this section include
the assignment of an individual to act as a surrogate for the parents. This must include a method for
determining whether a child needs a surrogate parent; and for assigning a surrogate parent to the
child. Sec. 300.519(b).

Wards of the State - In the case of a child who is a ward of the State, the surrogate parent
alternatively may be appointed by the judge overseeing the child’s case, provided that the surrogate
meets the requirements in paragraphs (d)(2)(i) and (e) of this section. Sec. 300.519(c).

Criteria for selection of surrogate parents - The public agency may select a surrogate parent

in any way permitted under State law. Public agencies must ensure that a person selected as

a surrogate is not an employee of the SEA, the LEA, or any other agency that is involved in the
education or care of the child; has no personal or professional interest that conflicts with the interest
of the child the surrogate parent represents; and has knowledge and skills that ensure adequate
representation of the child. Sec. 300.519(d).
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Non-employee requirement; compensation - A person otherwise qualified to be a surrogate parent
under paragraph (d) of this section is not an employee of the agency solely because he or she is paid
by the agency to serve as a surrogate parent. Sec. 300.519(e).

Surrogate parent responsibilities - The surrogate parent may represent the child in all matters
relating to the identification, evaluation, and educational placement of the child; and the provision of
FAPE to the child. Sec. 300.519(g).

SEA responsibility - The SEA must make reasonable efforts to ensure the assignment of a surrogate
parent not more than 30 days after a public agency determines that the child needs a surrogate
parent. Sec. 300.519(h).

Z*ES What the Regulations Mean . ..

() Surrogate parents are individuals appointed to act as the child’s “parent” in situations where
no parent can be found, no parent exists, or the child is a ward of the state or unaccompanied
homeless youth. The superintendent or designee shall assign a surrogate parent in these
circumstances. A surrogate parent must have no conflict of interest that would interfere with acting in
the child’s best interests, and must have “knowledge and skills” to adequately act as the parent.

What Parents Should Know . ..

Surrogate parents must be appointed only when a “parent” as defined in IDEA cannot be

identified or located, or if the child is a ward of the State or an unaccompanied homeless
youth. If one has questions regarding surrogate parents, contact the State Special Education
Programs office at (605) 773-3678.

NOTES
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What is “transfer of rights” and how does it affect my rights as
the parent of a child with a disability?

What the Federal Regulations Say . ..

A State may provide that, when a child with a disability reaches the age of majority under
State law that applies to all students (except for a child with a disability who has been
determined to be incompetent under State law):

e the public agency must provide any notice required by this part to both the child and the
parents; and all rights accorded to parents under Part B of the Act transfer to the child;

e all rights accorded to parents under Part B of the Act transfer to children who are incarcerated
in an adult or juvenile, State, or local correctional institution; and

e whenever a State provides for the transfer of rights under this part pursuant to paragraph (a)
(1) or (a)(2) of this section, the agency must notify the child and the parents of the transfer of
rights. Sec. 300.520(a).

Special Rule - A State must establish procedures for appointing the parent of a child with a disability,
or, if the parent is not available, another appropriate individual, to represent the educational interests
of the child throughout the period of the child’s eligibility under Part B of the Act if, under State law, a
child who has reached the age of majority, but has not been determined to be incompetent, can be
determined not to have the ability to provide informed consent with respect to the child’s educational
program. Sec. 300.520(b).

Transfer of Rights - Beginning not later than one year before the child reaches the age of majority
under State law, the IEP must include a statement that the child has been informed of the child’s
rights under Part B of the Act, if any, that will transfer to the child on reaching the age of majority
under Sec. 300.520. Sec. 300.320(c).

< What the Regulations Mean .

21/ The rights of parents under IDEA transfer to the child with a disability when the child reaches
the age of majority. Two exceptions exist in the law:

e first, if the child has been found by a court to be incompetent (guardian appointed) upon
reaching age of majority, or thereafter when it occurs; and

e second, if the State has a law that allows for a determination that the child does
not have the capacity to provide informed consent, despite not being determined
incompetent by a court.

In situations where a student has been determined to be incompetent, the rights belong to the legal
guardian appointed by the court.

Failure to inform the child of the transfer of rights and document it in the child’s IEP at least one year
prior to reaching the age of majority is a violation of IDEA. The student must be informed which rights
transfer to him or her. The school must also inform the student and parents when the transfer of rights
has occurred.

172



What Parents Should Know . ..

@ If parents have a child with a disability who they believe is not be capable to make
educational decisions upon reaching the age of majority, they should take steps in advance to
go to court to become the child’s legal guardian when the child reaches the age of majority. Failure to
take these steps results in the transfer of parental rights under IDEA to the student, regardless of the
child’s ability to make decisions on his or her own behalf.

When rights transfer to the child with a disability upon reaching age of majority, that means that
parents no longer have those rights. The child becomes the “parent” described in IDEA for purposes
of the procedural safeguards and other rights. Thus, parents lose the right to bring a due process
hearing on behalf of their child. They lose the right to attend IEP Team meetings, request evaluations,
provide consent, etc. However, nothing prohibits the child at age of majority from inviting his or her
parents to attend and assist with IEP Team meetings, mediation, resolution meetings, or due process
hearings. It becomes the student’s choice. Once the rights transfer at age 18, students may also
prohibit their parents from participating at IEP Team meetings, unless invited to the meeting by the
school district.

- In South Dakota. ..

1) In South Dakota, the age of majority is 18. If, consistent with State law, an eligible child is
determined not to have the ability to provide informed consent with respect to the educational
program of the child, the school district shall appoint the parent, or, if the parent is not available,
another appropriate individual to represent the educational interests of the child throughout the child’s
eligibility under this article. ARSD 24:05:30:16.01. Note: South Dakota does not have a law allowing
for this process.

What are my rights as a parent to access my child’s school
records?

= What the Federal Regulations Say . ..

@@=/ Access rights - Each participating agency must permit parents to inspect and review any
education records relating to their children that are collected, maintained, or used by the
agency under this part. The agency must comply with a request without unnecessary delay and
before any meeting regarding an IEP, or any hearing pursuant to Sec. 300.507 or Secs. 300.530
through 300.532, or resolution session pursuant to Sec. 300.510, and in no case more than 45 days
after the request has been made. Sec. 300.613(a).

The right to inspect and review education records under this section includes:

1. the right to a response from the participating agency to reasonable requests for explanations
and interpretations of the records;

2. the right to request that the agency provide copies of the records containing the information if
failure to provide those copies would effectively prevent the parent from exercising the right to
inspect and review the records; and

3. the right to have a representative of the parent inspect and review the records.
Sec. 300.613(b).
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An agency may presume that the parent has authority to inspect and review records relating to his
or her child unless the agency has been advised that the parent does not have the authority under
applicable State law governing such matters as guardianship, separation, and divorce.

Sec. 300.613(c).

= What the Regulations Mean . . .

(AT E
) Parents have the right to see all educational records. Schools must comply with a parent’s
request “without unnecessary delay,” but within no more than 45 calendar days. However,
if an IEP Team meeting or due process hearing is pending, parents are entitled to such access
“‘without unnecessary delay” prior to the meeting or hearing. For example, if an IEP Team meeting
is scheduled in 10 days, schools must allow parents access to review records prior to the meeting if
requested.

There is a presumption in the law that any parent has the right to inspect or review his or her child’s
records. A school may forbid a parent from reviewing records only if the school has been provided
with a legal document stating that a particular parent does not have that right.

What Parents Should Know . ..

Parents, when reviewing or after having received a copy of records, have the right to have

school personnel explain or interpret the contents of such records. Parents can sign a release
form to allow a third party (e.g., friend, family member, advocate, attorney, Navigator) to inspect and
review the child’s records.

How do I find out if anyone has accessed my child’s school
records? How do I find out where they are located, and is there
a fee for copies?

o=/ Record of access - Each participating agency must keep a record of parties obtaining
access to education records collected, maintained, or used under Part B of the Act (except
access by parents and authorized employees of the participating agency), including the name of
the party, the date access was given, and the purpose for which the party is authorized to use the
records. Sec. 300.614.

O What the Federal Regulations Say . ..

Records on more than one child - If any education record includes information on more than one
child, the parents of those children have the right to inspect and review only the information relating to
their child or to be informed of that specific information. Sec. 300.615.

List of types and locations of information - Each participating agency must provide parents on
request a list of the types and locations of education records collected, maintained, or used by the
agency. Sec. 300.616.

Fees - Each participating agency may charge a fee for copies of records that are made for parents
under this part if the fee does not effectively prevent the parents from exercising their right to inspect
and review those records. A participating agency may not charge a fee to search for or to retrieve
information under this part. Sec. 300.617.
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@ What the Regulations Mean . ..

Al Schools must keep a record of any party, excluding parents and authorized school personnel,
who have accessed a child’s records. Schools must keep a list, and inform parents if they
request, of the location of all educational records for their child.

What Parents Should Know . ..

If parents request a copy of educational records, the school may charge the parents a

reasonable fee for copies. This fee may be waived if the parent cannot afford to pay. Because
parents are entitled to a copy of their child’s IEP and evaluation reports, schools may not charge for
those documents (unless additional copies are requested).

If | believe my child’s records are inaccurate or misleading,
can they be amended or removed from the file?

=~/ Amendment of records at parent’s request - A parent who believes that information in the
education records collected, maintained, or used under this part is inaccurate or misleading or
violates the privacy or other rights of the child may request the participating agency that maintains the
information to amend the information. Sec. 300.618(a).

O What the Federal Regulations Say . ..

The agency must decide whether to amend the information in accordance with the request within a
reasonable period of time of receipt of the request. Sec. 300.618(b).

If the agency decides to refuse to amend the information in accordance with the request, it must
inform the parent of the refusal and advise the parent of the right to a hearing under Sec. 300.619.
Sec. 300.618(c).

=, What the Regulations Mean . . .

0} If parents find something in their child’s file they believe to be inaccurate, misleading, or to
violates their child’s rights, they have the right to request that such information be amended or
removed from the file. If the school disagrees with the parents’ request, the parents have the right to a
hearing on the matter.

What Parents Should Know . ..

Parents have the right to challenge the contents of their child’s educational records, initially

by requesting that they be amended. If the school refuses to amend the records, parents can
challenge the contents of the records by requesting a hearing, as discussed on the following page.
The hearing allowed to contest records, which is borrowed from the Family Educational Rights and
Privacy Act (FERPA), is not as formal compared to all the requirements for a due process hearing
under IDEA, and does not need to be heard by an impartial hearing officer.
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If the school refuses to remove or amend my child’s
educational records, what happens when a hearing is
requested?

=—» What the Federal Regulations Say . ..

@@=/ Opportunity for a hearing - The agency must, on request, provide an opportunity for a
hearing to challenge information in education records to ensure that it is not inaccurate,
misleading, or otherwise in violation of the privacy or other rights of the child. Sec. 300.619.

Result of hearing - If, as a result of the hearing, the agency decides that the information is
inaccurate, misleading or otherwise in violation of the privacy or other rights of the child, it must
amend the information accordingly and so inform the parent in writing. Sec. 300.620(a).

If, as a result of the hearing, the agency decides that the information is not inaccurate, misleading,
or otherwise in violation of the privacy or other rights of the child, it must inform the parent of the
parent’s right to place in the records the agency maintains on the child a statement commenting on
the information or setting forth any reasons for disagreeing with the decision of the agency.

Sec. 300.620(b).

Any explanation placed in the records of the child under this section must:

e be maintained by the agency as part of the records of the child as long as the record or
contested portion is maintained by the agency; and

e if the records of the child or the contested portion is disclosed by the agency to any party, the
explanation must also be disclosed to the party. Sec. 300.620(c).

Hearing procedures - A hearing held under Sec. 300.619 must be conducted according to the
procedures under 34 C.F.R. 99.22 [FERPA]. Sec. 300.621.

[The FERPA procedures state:]
The hearing required by Sec. 99.21 must meet, at a minimum, the following requirements:

e The educational agency or institution shall hold the hearing within a reasonable time after it
has received the request for the hearing from the parent or eligible student.

e The educational agency or institution shall give the parent or eligible student notice of the date,
time, and place, reasonably in advance of the hearing.

e The hearing may be conducted by any individual, including an official of the educational
agency or institution, who does not have a direct interest in the outcome of the hearing.

e The educational agency or institution shall give the parent or eligible student a full and fair
opportunity to present evidence relevant to the issues raised under Sec. 99.21. The parent
or eligible student may, at their own expense, be assisted or represented by one or more
individuals of his or her own choice, including an attorney.

e The educational agency or institution shall make its decision in writing within a reasonable
period of time after the hearing.

e The decision must be based solely on the evidence presented at the hearing, and must include
a summary of the evidence and the reasons for the decision. 34 C.F.R. Sec. 99.22.
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20 If a school refuses to remove or amend an educational record, parents may request a
hearing. If a hearing results in the finding that the information in the child’s records was
inaccurate, misleading, or violated the child’s rights, the record must be amended as necessary. If
the hearing officer determines the record should remain in the file, parents have the right to include a
statement in the file, indicating their reasons for disagreement. The parental statement must remain in
the file and accompany the record in which there is disagreement, including if the record is disclosed
to another party, for as long as that record is maintained by the school.

@ What the Regulations Mean . . .

What Parents Should Know . ..

@ The school can have anyone act as a hearing officer, so long as the person does not have a
“direct interest” in the outcome. The law does not provide a process for appeal.

NOTES
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Can the school disclose my child’s records without my
consent and how does the school safeguard the records?

O What the Federal Regulations Say . ..

2=/ Consent - Parental consent must be obtained before personally identifiable information
is disclosed to parties, other than officials of participating agencies in accordance with
paragraph (b)(1) of this section, unless the information is contained in educational records, and the
disclosure is authorized without parental consent under 34 C.F.R. part 99. Sec. 300.622(a).

Except as provided in paragraphs (b)(2) and (b)(3) of this section, parental consent is not required
before personally identifiable information is released to officials of participating agencies for purposes
of meeting a requirement of this part. Sec. 300.622(b)(1).

Parental consent, or the consent of an eligible child who has reached the age of majority under State
law, must be obtained before personally identifiable information is released to officials of participating
agencies providing or paying for transition services in accordance with Sec. 300.321(b)(3).

Sec. 300.622(b)(2).

If a child is enrolled, or is going to enroll in a private school that is not located in the LEA of the
parent’s residence, parental consent must be obtained before any personally identifiable information
about the child is released between officials in the LEA where the private school is located and
officials in the LEA of the parent’s residence. Sec. 300.622(b)(3).

Safeguards - Each participating agency must protect the confidentiality of personally identifiable
information at collection, storage, disclosure, and destruction stages. One official at each participating
agency shall assume responsibility for ensuring the confidentiality of any personally identifiable
information. All persons collecting or using personally identifiable information must receive training

or instruction regarding the State’s policies and procedures under Sec. 300.123 and 34 C.F.R. part
99. Each participating agency must maintain, for public inspection, a current listing of the names

and positions of those employees within the agency who may have access to personally identifiable
information. Sec. 300.623.

Z*ES What the Regulations Mean . ..

2/ Schools must get parental consent before disclosing personally identifiable information about
a child to any individual or entity other than school officials allowed such access or entities
where consent is not required.

What Parents Should Know . ..

@ Generally, schools may not disclose personally identifiable information about a child without
parental consent. However, this rule is not absolute, as there are specific exceptions. Parents
may ask to see the list of school personnel who have access to their child’s records. Parents may ask
who besides school personnel may access their child’s records without consent.

178



Will I be notified if any of my child’s records are destroyed,
and does that change when my child turns 18?

O What the Federal Regulations Say . ..

2=/ Destruction of Information - The Public agency must inform parents when personally
identifiable information collected, maintained, or used under this part is no longer needed to
provide educational services to the child. Sec. 300.624(a).

The information must be destroyed at the request of the parents. However, a permanent record of a
student’s name, address, and phone number, his or her grades, attendance record, classes attended,
grade level completed, and year completed may be maintained without time limitation.

Sec. 300.624(b).

Children’s rights - The SEA must have in effect policies and procedures regarding the extent
to which children are afforded rights of privacy similar to those afforded to parents, taking into
consideration the age of the child and type or severity of disability. Sec. 300.625(a).

Under the regulations for FERPA [Family Educational Rights and Privacy Act of 1974] in 34 C.F.R.
99.5(a), the rights of parents regarding education records are transferred to the student at age 18.
Sec. 300.625(b).

If the rights accorded to parents under Part B of the Act are transferred to a student who reaches
the age of majority, consistent with Sec. 300.520, the rights regarding educational records in Secs.
300.613 through 300.624 must also be transferred to the student. However, the public agency must
provide any notice required under Sec. 615 of the Act to the student and the parents.

Sec. 300.625(c).

@ What the Regulations Mean . ..

2/ Schools must inform parents when their child’s records become outdated and then destroy
them upon the parents’ request.

The rights regarding confidentiality of records discussed on the previous pages transfer to the child
with a disability upon reaching age of majority, just as other IDEA rights transfer to the child at that
time.

What Parents Should Know . ..

Personally identifiable information is information such as the student’s name, the name of the

student’s parents or other family member or the student’s or family’s address. It also includes
a personal identifier such as a Social Security number, student identification number, or any other
information that would make the student’s identity traceable. Schools are allowed to maintain specific
personally identifiable information on a student, even if all other records become outdated and are
destroyed.
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What is a State Complaint and what solutions can the State
Department of Education order if the school is found to be out
of compliance with IDEA?

O What the Federal Regulations Say . ..

2=/ Each SEA must adopt written procedures for:

e Resolving any complaint, including a complaint filed by an organization or individual from another
State, that meets the requirements of Sec. 300.153 by providing for the filing of a complaint with
the SEA; and at the SEA’s discretion, providing for the filing of a complaint with a public agency
and the right to have the SEA review the public agency’s decision on the complaint; and

e Widely disseminating to parents and other interested individuals, including parent training and
information centers, protection and advocacy agencies, independent living centers, and other
appropriate entities, the State procedures under Secs. 300.151 through 300.153. Sec. 300.151(a).

Remedies for denial of appropriate services - In resolving a complaint in which the SEA has found a
failure to provide appropriate services, an SEA, pursuant to its general supervisory authority under Part B
of the Act, must address:

e the failure to provide appropriate services, including corrective action appropriate to address the
needs of the child (such as compensatory services or monetary reimbursement); and

e the appropriate future provision of services for all children with disabilities. Sec. 300.151(b).

What the Regulations Mean . ..

@{x The State Complaint process has been an alternative to a due process hearing, when applicable,
“~L/ since IDEA was created. It was not until the 1997 Amendments, however, that State agencies
were given authority to order relief that was actually equal to the school’s violation, such as
compensatory services or reimbursement.

The availability of the State Complaint procedure is not limited to parents. Other individuals and
organizations may also avail themselves to filing a State Complaint if they are aware of what is believed to
be a violation of IDEA. Filing a State Complaint on one child has the potential for districtwide application,
as the district, if found out of compliance, must typically demonstrate that it is correctly applying IDEA in
the specific area of complaint to all children in the district.

What Parents Should Know . ..

One of the methods of legal recourse a parent has for resolving disputes with a school is through
the State Complaint process (others include mediation and due process hearings). Complaints
can address procedural or compliance-type issues (e.g., whether the school violated a procedure,

violated the law, or failed to follow an IEP). Substantive issues, such as whether a child requires a specific

service and how much, are usually better addressed through mediation or a due process hearing. State

Complaints are good to use where there are alleged systemic violations because the school, if not

following IDEA, must demonstrate districtwide compliance. A group of parents with similiar issues can file

a State Complaint together.
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How is a State Complaint handled, and what is the timeline for
the investigation?

=/ Time Limit; minimum procedures - Each SEA must include in its complaint procedures a time

O What the Federal Regulations Say . ..
limit of 60 days after complaint is filed under Sec. 300.153 to:

1. carry out an independent on-site investigation, if the SEA determines that an investigation is
necessary;

2. give the complainant the opportunity to submit additional information, either orally or in writing
about the allegations in the compliant;

3. provide the public agency with the opportunity to respond to the complaint, including, at a minimum
- at the discretion of the public agency, a proposal to resolve the complaint; and an opportunity
for a parent who has filed a complaint and the public agency to voluntarily engage in mediation
consistent with Sec. 300.506;

4. review all relevant information and make an independent determination as to whether the public
agency is violating a requirement of Part B of the Act or of the this part; and

5. issue a written decision to the complainant that addresses each allegation in the complaint and
contains findings of fact and conclusions and the reasons for the SEA’s final decision.
Sec. 300.152 (a).

Time extension; final decision; implementation - The SEA’s procedures described in paragraph (a) of
this section also must:

e Permit an extension of the time limit under paragraph (a) of this section only if (i) Exceptional
circumstances exist with respect to a particular complaint; or (ii) The parent (or individual or
organization, if mediation or other alternative means of dispute resolution is available to the
individual or organization under State procedures) and the public agency involved agree to extend
the time to engage in mediation pursuant to paragraph (a)(3)(ii) of this section, or to engage in
other alternative means of dispute resolution, if available in the State; and

e Include procedures for effective implementation of the SEA’s final decision, if needed, including (i)
Technical assistance activities; (ii) Negotiations; and (iii) Corrective actions to achieve compliance.
Sec. 300.152(b).

@) What the Regulations Mean . ..
)

The State agency has 60 days to complete its complaint investigation and issue its written
findings of fact and conclusions for each complaint allegation. The State can extend this period
only for exceptional circumstances.

The State may conduct the complaint investigation on-site, or may conduct the investigation with phone
interviews. Both parents and school can submit additional information. State investigators will meet with
the complainant and with school personnel separately, whether the investigation is conducted onsite or
over the phone. The SEA must offer the parties mediation to resolve the issue(s).

What Parents Should Know . ..
@ If the issues presented by the parents (or other individual or agency) are found to be valid, the

State will engage in technical assistance and negotiation, as well as require the school to do
“corrective action” and demonstrate it has done so districtwide.

181



Can a Due Process Complaint and a State Complaint be filed
at the same time, and does it matter if the two complaints
address the same or different issues?

==/ Complaints filed under this section and due process hearings under Sec. 300.507 and

Secs. 300.530 through 300.532 - If a written complaint is received that is also the subject of a
due process hearing under Sec. 300.507 or Secs. 300.530 through 300.532, or contains multiple issues
of which one or more are part of that hearing, the State must set aside any part of the complaint that is
being addressed in the due process hearing until the conclusion of the hearing. However, any issue in the
complaint that is not a part of the due process action must be resolved using the time limit and procedures
described in paragraphs (a) and (b) of this section. If an issue raised in a complaint filed under this section
has previously been decided in a due process hearing involving the same parties - the due process
hearing decision is binding on that issue; and the SEA must inform the complainant to that effect. A
complaint alleging a public agency’s failure to implement a due process hearing decision must be resolved
by the SEA. Sec. 300.152(c).

O What the Federal Regulations Say . ..

[T parents file a Due Process Complaint and submit a State Complaint on the same issue or
issues, the State Complaint will be set aside and the hearing process will take precedence. If a
State Complaint is filed and a due process hearing is requested where some or all of the issues differ,
each process proceeds independently and the State agency will conduct its complaint investigation on the
issues not addressed in the Due Process Complaint.

@ What the Regulations Mean . ..

There are no appeal rights from the State Complaint process. However, if an issue or issues have been
addressed through the State Complaint process, either party may later address the same issue in a due
process hearing. Regardless of the State’s prior complaint findings, the hearing officer’s decision will take
precedence. The results of the State Complaint process may be used as evidence at the due process
hearing. The opposite is not allowable, in that if an issue has been addressed at a due process hearing,
the same issue cannot later be addressed through the State Complaint process.

@ What Parents Should Know . . .
While the State Complaint process typically would not address substantive issues, such as “how

much” or “whether” a child requires a specific service, or eligibility issues, it became much more
attractive for addressing situations where a school has failed to comply with an IEP because IDEA 1997
authorized the State to order compensatory education or reimbursement (where a parent has placed a
child privately) if a school has been found out of compliance through the State Complaint process.

NOTES
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What needs to be included in a State Complaint, and what is
the timeline for filing it?

-~ What the Federal Regulations Say . ..

@@= |/ Filing a complaint - An organization or individual may file a signed written complaint under the
procedures described in Secs. 300.151 through 300.152. Sec. 300.153(a). The complaint must
include:

e a statement that a public agency has violated a requirement of Part B of the Act or of this part;
e the facts on which the statement is based;
e the signature and contact information for the complainant; and
e if alleging violations with respect to a specific child:
o the name and address of the residence of the child;
o the name of the school the child is attending;

o in the case of a homeless child or youth (within the meaning of section 725(2) of the
McKinney-Vento Homeless Assistance Act (42 U.S.C. 11434a(2)), available contact
information for the child, and the name of the school the child is attending;

o a description of the nature of the problem of the child, including facts relating to the
problem; and

o a proposed resolution of the problem to the extent known and available to the party at the
time the complaint is filed. Sec. 300.153(b).

The complaint must allege a violation that occurred not more than one year prior to the date that the
complaint is received in accordance with Sec. 300.151. Sec. 300.153(c).

The party filing the complaint must forward a copy of the complaint to the LEA or public agency serving
the child at the same time the party files the complaint with the SEA. Sec. 300.153(d).

DES What the Regulations Mean . . .

1) IDEA 2004 formalized the State Complaint process by creating a checklist of what must be
contained in it, similar to a Due Process Complaint. A State Complaint can be filed by a parent,
other individual, or an organization. It can address a particular child or systemic issues. It must be signed
by the person or entity filing the complaint. The complaint must state the alleged violations of the IDEA
and the facts upon which the alleged violations occurred.

The statute of limitations for filing a State Complaint is one year from the date of the alleged violation.
IDEA 2004 eliminated the exceptions extending the time period (to three years) that were contained in the
previous version of IDEA (for continuing violations and seeking compensatory education).

What Parents Should Know . ..

State Complaints must be in writing, signed, and state both the alleged violation(s) of IDEA

and the facts that support the violation(s). While citing specific laws or regulations believed
to be violated is helpful, it is not required. However, parents are encouraged to consult with someone
experienced in IDEA when needed, either in drafting the State Complaint or in answering questions.
IDEA 2004 set a strict one-year time limit following occurrence of the alleged violation for filing State
Complaints. The State must receive the Complaint within the one-year timeline.
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Chapter 14: Discipline

What is a “Change of Placement’?

What the Federal Regulations Say . ..
For purposes of removals of a child with a disability from the child’s current educational placement
under Secs. 300.530 through 300.535, a change of placement occurs if:

e the removal is for more than 10 consecutive school days; or

e the child has been subjected to a series of removals that constitute a pattern because the series
of removals total more than 10 school days in a school year; because the child’s behavior is
substantially similar to the child’s behavior in previous incidents that resulted in
the series of removals; and because of such additional factors as the length of each removal, the
total amount of time the child has been removed, and the proximity of the removals to
one another. Sec. 300.536(a).

Iine

The public agency determines on a case-by-case basis whether a pattern of removals constitutes
a change of placement. This determination is subject to review through due process and judicial
proceedings. Sec. 300.536(b).

iscipl

N What the Regulations Mean . . .

21/ A “change of placement” for disciplinary removals occurs when the student is removed for more
' than 10 consecutive school days (this automatically constitutes a change of
placement). A “change of placement” also occurs when the student is subject to a series of
removals that are found to constitute a pattern. In order to determine whether a pattern exists to
constitute a “change of placement,” the following factors must be considered:

D

e the series of removals must cumulate to more than 10 school days in a school year;

e the child’s behavior must be substantially similar to the child’s behavior in previous incidents that
resulted in the series of removals;
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e the length of each removal;
e the total amount of time the child is removed; and
e the proximity of the removals to one another.

What Parents Should Know . ..

@ Understanding the definition of a “change of placement” is the cornerstone to understanding the
federal regulations related to discipline. More rights apply when a change of placement occurs.

Schools generally are not allowed to change the placement of a child with a disability without the parents’
input. Some exceptions apply in the area of discipline. That is why it is important to understand at what
point a removal or series of removals may become a “change of placement.” While one removal of more
than 10 consecutive school days is clearly a change of placement, the law is very flexible as to when
a “series of removals” achieves “change of placement” status. The school makes that determination,
although parents can contest the decision at a due process hearing.

The regulations provide no guidance on how a school district weighs the factors, including how many
short-term removals constitute a “series” and what “substantially similiar” behavior means.
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Do schools have authority to remove my child with a disability
for up to 10 consecutive school days for a violation of the code
of student conduct, and must they provide services during
such removals?

What the Federal Regulations Say . ..

Case-by-case determination - School personnel may consider any unique circumstances

on a case-by-case basis when determining whether a change in placement, consistent with
the other requirements of this section, is appropriate for a child with a disability who violates a code of
student conduct. Sec. 300.530(a).

General - School personnel under this section may remove a child with a disability who violates

a code of student conduct from his or her current placement to an appropriate interim alternative
educational setting, another setting, or suspension, for not more than 10 consecutive school days (to
the extent those alternatives are applied to children without disabilities), and for additional removals
of not more than 10 consecutive school days in that same school year for separate incidents of
misconduct (as long as those removals do not constitute a change of placement under Sec. 300.536).
Sec. 300.530(b)(1).

After a child with a disability has been removed from his or her current placement for 10 school days
in the same school year, during any subsequent days of removal the public agency must provide
services to the extent required under paragraph (d) of this section. Sec. 300.530(b)(2).

< What the Regulations Mean .

0/ As long as they would treat a child without disabilities in the same fashion, public schools
have the authority to automatically remove (suspend or place in another setting) children with
disabilities from the child’s current placement for a violation of the school’s code of student conduct.

Specifically, a child with a disability can be removed for up to 10 consecutive school days at a time
for a violation of school rules. Schools can remove/suspend children with disabilities for additional
violations of school rules for up to 10 consecutive school days per violation within the same school
year, so long as the additional removals do not constitute a “change of placement” (see previous
page). Once a child has been removed from his or her current placement for more than 10 total
school days in a school year, the school must provide special education services to the child in a
different setting.

The 2004 Amendments added a section allowing schools the flexibility to look at each situation on a
case-by-case basis, rather than automatically applying the dictate of the law.

What Parents Should Know . ..

Regardless of the child’s disability and how it affects the child, a school can remove a child

with a disability from school or place the child in another setting without parental permission
for up to 10 consecutive school days for a violation of school rules, so long as a child without a
disability would be treated similarly for the same infraction. In this situation, it does not matter whether
the child’s behavior was a result of the child’s disability.
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The same rule applies to additional violations of school rules unless the school determines that a
series of removals is a “change of placement.” However, once the total days of removal in a school
year exceed 10, the school must then serve the child in a different setting for each additional violation,
with services that would enable the child to continue to participate in the general education curriculum
and progress toward meeting the annual goals in the child’s IEP.

What are the procedural requirements under IDEA if my child
with a disability is removed from the current school placement
for longer than 10 consecutive school days?

@=_J For disciplinary changes in placement that would exceed 10 consecutive school days, if
the behavior that gave rise to the violation of the school code is determined not to be a
manifestation of the child’s disability pursuant to paragraph (e) of this section, school personnel may
apply the relevant disciplinary procedures to children with disabilities in the same manner and for the
same duration as the procedures would be applied to children without disabilities, except as provided
in paragraph (d) of this section. Sec. 100.530(c).

O What the Federal Regulations Say . ..

Services - A child with a disability who is removed from the child’s current placement pursuant to
paragraphs (c), or (g) of this section must continue to receive educational services, as provided

in Sec. 300.101(a), so as to enable the child to continue to participate in the general education
curriculum, although in another setting, and to progress toward meeting the goals set out in the child’s
IEP; and receive, as appropriate, a functional behavioral assessment, and behavioral intervention
services and modifications, that are designed to address the behavior violation so that it does not
recur. Sec. 300.530(d)(1).

The services required by paragraph (d)(1), (d)(3), (d)(4), and (d)(5) of this section may be provided in
an interim alternative educational setting. Sec. 300.530(d)(2).

A public agency is only required to provide services during periods of removal to a child with a
disability who has been removed from his or her current placement for 10 school days or less in that
school year, if it provides services to a child without disabilities who is similarly removed.

Sec. 300.530(d)(3).

After a child with a disability has been removed from his or her current placement for 10 school days
in the same school year, if the current removal is for not more than 10 consecutive school days and
is not a change of placement under Sec. 300.536, school personnel, in consultation with at least
one of the child’s teachers, determine the extent to which services are needed, as provided in Sec.
300.101(a), so as to enable the child to continue to participate in the general education curriculum,
although in another setting, and to progress toward meeting the goals set out in the child’s IEP.

Sec. 300.530(d)(4).

If the removal is a change of placement under Sec. 300.536, the child’s IEP Team determines
appropriate services under paragraph (d)(1) of this section. Sec. 300.530(d)(5).
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@ What the Regulations Mean . ..

20/ If a school decides to remove (suspend or expel) a child with a disability from the child’s
current placement for over 10 consecutive school days, this removal constitutes a “change

of placement” that triggers certain procedural requirements. Parents must be notified and provided
with their procedural safeguards. A manifestation determination must be made within 10 school
days. When the child’s behavior is determined NOT to be a manifestation of the child’s disability, the
school must continue to serve the child in another location, such as an interim alternative educational
setting, which would be selected by the IEP Team. The setting selected must allow the child to
participate in the general educational curriculum and progress toward meeting the child’s IEP goals.
The school is further mandated to conduct a functional behavioral assessment, as appropriate, and
once the assessment is completed, the IEP Team must reconvene to develop appropriate behavioral
interventions, based on the functional behavioral assessment, that are designed to address the
behavior so that it does not recur. The same requirement applies to children removed due to “special
circumstances,” and when there is a change of placement based on a series of removals.

In circumstances where a child has had removals in a school year totaling more than 10 school
days, but where they have not been deemed to be a change of placement, the school determines
the services to be provided to enable the child to continue to participate in the general education
curriculum and progress toward meeting the child’s IEP goals.

What Parents Should Know . ..

Part of the Congressional intent in setting up the discipline procedures is to require schools

to take action to prevent future situations that would result in a student’s removal. While IDEA
does not define what constitutes a “functional behavioral assessment” (FBA), it is clear that the intent
is for the child’s behavior to be evaluated so that behavioral intervention services and interventions
can be created and implemented. Thus, this assessment would focus on why a student behaves a
certain way, given the nature of the student’s disability and what is happening in the environment. If
the FBA had already taken place prior to the behavior that resulted in the current removal, the IEP
Team must meet to determine positive behavioral intervention services or review the existing plan
(BIP) and make changes as necessary within the behavior intervention plan to attempt to prevent
further behaviors from occurring (for further information on FBAs and BIPs, see Chapter 12).

For information on how South Dakota’s State rules interplay with IDEA’s requirements for long-term
removals, see “In South Dakota” on page 193.

NOTES
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How does the IEP Team determine if my child with a disability’s
behavior that results in suspension or removal from the
current placement, is a manifestation of the child’s disability?

== What the Federal Regulations Say . ..

2=/ Manifestation determination - within 10 school days of any decision to change the
placement of a child with a disability because of a violation of a code of student conduct, the
LEA, the parent, and relevant members of the child’s IEP Team (as determined by the parent and the
LEA) must review all relevant information in the student’s file, including the child’s IEP, any teacher
observations, and any relevant information provided by the parents to determine:

e f the conduct in question was caused by, or had a direct and substantial relationship to, the
child’s disability; or

e if the conduct in question was the direct result of the LEA's failure to implement the IEP.
Sec. 300.530(e)(1).

The conduct must be determined to be a manifestation of the child’s disability if the LEA, the parent,
and relevant members of the child’s IEP Team determine that a condition in either paragraph (e)(1)(i)
or (1)(ii) of this section was met. Sec. 300.530(e)(2).

If the LEA, the parent, and relevant members of the child’s IEP Team determine the condition
described in paragraph (e)(1)(ii) of this section was met, the LEA must take immediate steps to
remedy those deficiencies. Sec. 300.530(e)(3).

Determination that behavior was a manifestation - If the LEA, the parent, and relevant members
of the IEP Team make the determination that the conduct was a manifestation of the child’s disability,
the IEP Team must either conduct a functional behavioral assessment, unless the LEA had conducted
a functional behavioral assessment before the behavior that resulted in the change of placement
occurred, and implement a behavioral intervention plan for the child; or if a behavioral intervention
plan already has been developed, review the behavioral intervention plan, and modify it, as
necessary, to address the behavior; and except as provided in paragraph (g) of this section, return the
child to the placement from which the child was removed, unless the parent and the LEA agree to a
change of placement as part of the modification of the behavioral intervention plan. Sec. 300.530(f).
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Z*ES What the Regulations Mean . ..

| Any time there is a change of placement contemplated, the IEP Team must make a
determination whether the behavior in question was a “manifestation” of the child’s disability.
This determination must take place within 10 school days of a decision to remove a child for over 10
consecutive school days. A finding that the behavior was a manifestation can occur in two ways:

1. if the IEP Team determines the behavior was caused by or was substantially related to the
child’s disability; or
2. if the behavior was a “direct result” of the school’s failure to implement the IEP.

If the behavior was determined to be a manifestation, the child cannot be removed for over 10
consecutive school days and must be returned to his or her current placement (unless “special
circumstances” apply - see next topic), revise the IEP as appropriate, conduct a functional behavioral
assessment if not already completed, and implement or revise a behavioral intervention plan (see
Chapter 12).

If the IEP Team determines that the child’s behavior was not a manifestation of the child’s disability,
schools may use the discipline policies applicable to all children except that the school must continue
to provide services that allow the child to participate in the general curriculum and to progress toward
meeting the child’s IEP goals in another setting, such as an interim alternative educational setting.

What Parents Should Know . ..

@ IDEA requires that children with disabilities not be removed from school for extended periods
of time (removals that would be a change of placement) if the behavior in question resulted
from (or is caused by) the child’s disability. Therefore, every time a school seeks to have a child
with a disability removed for what would constitute a “change of placement,” the IEP Team must
conduct a “manifestation determination” to determine whether the child’s behavior was a result of (a
manifestation of) the child’s disability.

When it is determined that a child’s behavior was a manifestation of the child’s disability, the child
must be immediately returned to the child’s current placement, regardless of whether the school
administration or school board desires a long-term suspension or expulsion. The IEP must be revised
as necessary, an FBA must occur if not already completed, and a behavioral intervention plan (BIP)
must be created or revised (see Chapter 12). Again, the intent behind these requirements is that
children with disabilities should not be punished for having a disability that causes inappropriate
behaviors.

When the IEP Team meets following a determination that behavior was a manifestation of the child’s
disability, the parents and school may nonetheless want to consider a different placement when
reviewing the IEP and BIP.

NOTES
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When can my child may be placed in an interim alternative
educational setting (IAES) even if the behavior is a
manifestation of my child’s disability, and what notice of
disciplinary action must | receive?

-~ What the Federal Regulations Say . ..

o=/ Special circumstances - School personnel may remove a student to an interim alternative
educational setting for not more than 45 school days without regard to whether the behavior
is determined to be a manifestation of the child’s disability, if the child:

e carries a weapon to or possesses a weapon at school, on school premises, or to or at a school
function under the jurisdiction of an SEA or an LEA;

e knowingly possesses or uses illegal drugs, or sells or solicits the sale of a controlled
substance, while at school, on school premises, or at a school function under the jurisdiction of
an SEA or an LEA; or

e has inflicted serious bodily injury upon another person while at school, on school premises, or
at a school function under the jurisdiction of an SEA or an LEA. Sec. 300.530(g).

Notification - On the date on which the decision is made to make a removal that constitutes a
change of placement of a child with a disability because of a violation of a code of student conduct,
the LEA must notify the parents of that decision, and provide the parents the procedural safeguards
notice described in Sec. 300.504. Sec. 300.530(h).

Definitions - For purposes of this section, the following definitions apply:

1. Controlled substance means a drug or other substance identified under schedules I, II, III, IV,
or V in section 202(c) of the Controlled Substances Act (21 U.S.C. 812(c)).

2. lllegal drug means a controlled substance; but does not include a controlled substance that
is legally possessed or used under the supervision of a licensed healthcare professional or
that is legally possessed or used under any other authority under that Act or under any other
provision of Federal law.

3. Serious bodily injury has the meaning given the term “serious bodily injury” under paragraph
(3) of subsection (h) of section 1365 of title 18, United States Code.

4. Weapon has the meaning given the term “dangerous weapon” under paragraph (2) of the first
subsection (g) of section 930 of title 18, United States Code.
Sec. 300.530(i).

Determination of setting - The child’s IEP Team determines the interim alternative educational
setting for services under Sec. 300.530(c), (d)(5), and (g). Sec. 300.531.

Z*ES What the Regulations Mean . ..

2/ IDEA has set out three “special circumstances” where a school can remove a child with a
disability to an interim alternative educational setting regardless of whether the behavior in
question was a manifestation of the child’s disability and without parental permission. These involve
very serious behaviors related to possessing a weapon, using illegal drugs or selling/attempting to sell
a controlled substance, or inflicting serious bodily injury on another person, either on school grounds

or at a school function.
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Schedules | to V of the Controlled Substance Act range from drugs which are illegal and have no

current accepted medical use (Schedule 1) to those with accepted medical use with decreasing levels

of restrictions with each schedule (Il to V). Drugs are illegal if on the controlled substance schedules
unless prescribed (as allowed) by a licensed health care professional or otherwise possessed under legal
authority.

The term “dangerous weapon” means a weapon, device, instrument, material, or substance, animate or
inanimate, that is used for, or is readily capable of, causing death or serious bodily injury, except that such
term does not include a pocket knife with a blade of less than 2 1/2 inches in length.

“Serious bodily injury” means an injury that involves a substantial risk of death; extreme physical pain;
protracted and obvious disfigurement; or protracted loss or impairment of the function of a bodily member,
organ, or mental faculty.

Like other removals that are a change of placement, the child must be placed in an interim alternative
educational setting, determined by the IEP Team, where the child can receive sufficient appropriate
services so as to allow the child to continue to progress in the general education curriculum and receive
services and modifications contained in the child’s IEP that will enable the child to progress toward
meeting the child’s IEP goals. The child must also receive a functional behavioral assessment and
behavior intervention services and modifications designed to address the behavior so that it does not
recur. A child with a disability can be placed in the interim alternative educational setting for no more than
45 school days when found to have committed one of the infractions constituting “special circumstances.”

What Parents Should Know . ..
Many children in South Dakota hunt and fish. Hunting/fishing knives, rifles, and shotguns are not

excluded from coverage. If a child with a disability has such an item in his or her vehicle, even by

accident, and parks it on school property or at a school function, the student may be suspended
from school and placed in an interim alternative educational setting as discussed in this section. Children
with disabilities alleged to have committed a “special circumstances” act or who are subject to a removal
of over 10 consecutive school days under 300.530(c) are entitled to a hearing before the school board
(see “In South Dakota ...” on following page).

While not deemed a “dangerous weapon,” a child possessing a pocket knife with a blade less than
2 1/2 inches in length may well be in violation of school rules and subject to disciplinary action.

When a decision is made to remove a child with a disability where it constitutes a change of placement,
the parents must be notified on that date and provided their procedural safeguards.

NOTES
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What are South Dakota’s adminstrative rules on removals of
less than and more than 10 consecutive school days?

- In South Dakota. ..
L} South Dakota has set out procedures for addressing discipline of all students in its administrative
rules in Article 24:07 (Student Due Process). These general discipline rules apply to children

with disabilities, but only to an extent. This page will initially address South Dakota’s general discipline
procedure for short-term suspensions (less than 10 school days), and then the State’s procedure for long-
term suspensions and expulsions (removals that would constitute a change of placement for a child with a
disability).

Short-term suspension procedure - If a short-term suspension from a class, classes, or school is
anticipated because of a pupil’s violation of a policy, the principal or superintendent shall give oral or
written notice to the pupil as soon as possible after discovery of the alleged violation, stating the facts
that form the basis for the suspension. The pupil must be given the opportunity to answer the charges.

If a pupil is suspended, the principal or superintendent shall give the parent oral notice, if possible, and
shall send the parent or a pupil who is 18 years of age or older or an emancipated minor a written notice
which provides information regarding the pupil’s due process rights. A pupil who is an unemancipated
minor may not be removed from the school premises before the end of the school day without contacting
a parent unless the pupil’s presence poses a continuing threat or danger, in which case the pupil may be
immediately removed from the school and transferred into the custody of a parent or law enforcement.
ARSD 24:07:02:01.

Remember, per Sec. 300.530(b), the school has the option of removing the child with a disability to
another setting or suspension, and only to the extent the same would apply to children without disabilities.

If a school district seeks to remove a child with a disability for more than 10 consecutive school days or
otherwise seeks a change of placement, the following general discipline rule is applicable.

Right to request hearing (Notice of hearing) - If the superintendent finds grounds for a long-term
suspension from a class or classes, the superintendent may exclude the pupil from a class or classes

by using the short-term suspension procedure in § 24:07:02:01. The superintendent shall give a written
notice to the pupil’s parent or to a pupil who is 18 years of age or older or an emancipated minor and may
schedule a hearing. The notice shall contain the following minimum information:

e the policy allegedly violated;

e the reason for the disciplinary proceedings;

e notice of the right to request a hearing or waive the right to a hearing;
e a description of the hearing procedure;

e a statement that the pupil’s records are available at the school for examination by the pupil’s parent
or authorized representative; and

e a statement that the pupil may present witnesses.

If a hearing is requested, the superintendent shall give notice to each school board member of an appeal
to the board for a hearing. The superintendent shall set the date, time, and place for the hearing and send
notice by first class mail to each school board member and by certified mail, return receipt requested, to
the pupil’s parent or to a pupil who is 18 years of age or older or an emancipated minor. If no hearing is
requested or the hearing is waived, the action of the superintendent is final. ARSD 24:07:03:02.

193



Therefore, before any suspension of over 10 consecutive school days or expulsion can take place,
the child with a disability and the child’s parents are entitled to a hearing before the school board,
which can be waived. Of course, if the child’s behavior is determined to be a manifestation of the
child’s disability and no special circumstances are involved, any removal ordered by the school board
would be essentially over-ruled by IDEA, as the child must then be immediately returned to the child’s
current placement.

South Dakota also has administrative rules within its special education rules on Suspension (ARSD
Chapter 24:05:26) and Expulsion (ARSD Chapter 24:05:26.01) that both mirror the federal regulations
and contain sections referencing and “borrowing” from Article 24:07 on Student Due Process.

Can parents appeal a manifestation determination or decisions
made about placement during a removal? What authority does
the hearing officer have when the parents or school appeal?

What the Federal Regulations Say . ..

General - The parent of a child with a disability who disagrees with any decision regarding
placement under Secs. 300.530 and 300.531, or the manifestation determination under Sec.
300.530(e), or an LEA that believes that maintaining the current placement of the child is substantially
likely to result in injury to the child or others, may appeal the decision by requesting a hearing. The
hearing is requested by filing a complaint pursuant to Secs. 300.507 and 300.508(a) and (b).
Sec. 300.532(a).

Authority of hearing officer - A hearing officer under Sec. 300.511 hears and makes a determination
regarding an appeal under paragraph (a) of this section.

In making the determination under paragraph (b)(1) of this section, the hearing officer may:

e return the child with a disability to the placement from which the child was removed if the
hearing officer determines that the removal was a violation of Sec. 300.530 or that the child’s
behavior was a manifestation of the child’s disability; or

e order a change of placement of the child with a disability to an appropriate interim alternative
educational setting for not more than 45 school days if the hearing officer determines that
maintaining the current placement of the child is substantially likely to result in injury to the
child or to others.

The procedures under paragraphs (a) and (b)(1) and (2) of this section may be repeated, if the LEA
believes that returning the child to the original placement is substantially likely to result in injury to the
child or to others. Sec. 300.532(b).

@ What the Regulations Mean .

2./ Parents can appeal decisions regarding a removal, the appropriateness of an IAES, and a
manifestation determination by filing a Due Process Complaint. If a hearing officer determines
that a child’s behavior did result from a disability, a school cannot remove the child from the current
educational placement for more than 10 consecutive school days or otherwise remove the student if it
would constitute a change of placement (except in the case of “special circumstances”).
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However, a school can still have the student removed to an interim alternative educational setting for
not more than 45 school days by filing for an “expedited due process hearing” and proving it would
be a danger (substantially likely to result in injury to the child or others) for the child to remain in the
child’s current placement.

For a school to accomplish this task, the level of proof is high. At a minimum, the hearing officer
should consider the following factors:

e First, the hearing officer would have to find by “substantial evidence” (a higher standard of
proof than a preponderance, which is used in other due process hearings) that the current
placement is substantially likely to result in injury to the child or to others.

e Second, the hearing officer must consider the appropriateness of the current placement. If it is
found the school has not made an appropriate education available to a child, a hearing officer
would probably order the school to revise the IEP or provide the services contained in the IEP
rather than order a removal.

e Third, the hearing officer must consider whether the school had made efforts to reduce the risk
of harm in the current setting. If the school had not done so, the hearing officer should order
the school to provide additional services in the current setting rather than order a removal.

e Finally, even if the school sufficiently demonstrated that the child was dangerous, that the IEP
was appropriate and was being followed, and that the school had reasonably tried various
methods to reduce the risk of harm (with no success), the hearing officer also would need to
determine that the proposed interim alternative educational setting is appropriate.

When a hearing officer does order placement in an IAES based on a finding that maintaining the child
in the current placement is substantially likely to result in injury to the child or others, the child must
return to the child’s original placement following the removal period (up to 45 school days). However,
a school can repeat this process if it believes the child continues to be a danger to him/herself or to
others.

What Parents Should Know . ..
@ In situations when a school is attempting to have a hearing officer order that a child be placed

in an interim alternative educational setting because of alleged dangerousness, there are
several ways a parent can challenge such a placement. For example, a parent could argue:

e the child is not dangerous to him/herself or others;
e the IEP is not appropriate or is not being followed;

e the school has not sufficiently tried various alternatives short of a removal to a different setting;
or

e the proposed interim alternative educational placement is not appropriate.

If a hearing officer orders a child to be placed in an interim alternative educational setting, such
placement cannot be for more than 45 school days.
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How does “stay put” apply during disciplinary appeals?

-~ What the Federal Regulations Say . ..

©=/ When an appeal under Sec. 300.532 has been made by either the parent or the LEA, the
child must remain in the interim alternative educational setting pending the decision of the
hearing officer or until the expiration of the time period specified in Sec. 300.530(c) or (g), whichever
occurs first, unless the parent and the SEA or LEA agree otherwise. Sec. 300.533.

=, What the Regulations Mean . . .

A) The general “Stay Put” rule does not apply in discipline cases. If parents appeal an interim
alternative educational setting (IAES) placement, the child remains in the IAES pending a
hearing decision or the expiration of the IAES placement time limit (whichever comes first).

If, following a placement in an IAES, a school proposes to change the child’s placement from what it
was prior to the IAES placement and parents contest that change, the child must remain in the current
placement (the placement prior to the IAES) through the regular due process procedure.

However, if the school believes returning the child to the setting where the child was placed prior

to placement at the IAES is substantially likely to result in injury to the child or others, the school
may request an expedited hearing (see page 197). In that case, the child would still remain in the
placement prior to the IAES (assuming the 45-school day placement at the IAES has ended) during
the course of the expedited hearing proceedings.

If a manifestation determination resulted in a finding that the child’s behavior was a manifestation
of the child’s disability, requiring the child to remain in the child’s current placement, and the school
believes maintaining the current placement is substantially likely to result in injury to the child or
others, the school can file for an expedited hearing. In this situation, the “stay put” rule for discipline
cases seemingly does not apply, because the child would never have been placed in an IAES and
thus could not remain there as the regulation suggests.

What Parents Should Know . ..

This section provides an exception to the general “stay put” provision. While generally a

child must continue in the current (last agreed upon) placement if a due process hearing is
requested (unless the parties agree otherwise), if a parent contests a child’s placement in an IAES,
the child must remain in that alternative setting pending the hearing officer’s decision or the end of the
45 school days, whichever comes first.

However, if at the end of that placement in an IAES, the school wishes to continue to have the child
placed there or in a different placement rather than return the child to the child’s original placement
(the placement prior to removal to the IAES), and the parents contest that placement, the general
“stay put” rule would apply and the child would remain in the original placement through completion of
the due process procedures.

The school can use the expedited due process hearing procedure if it believes returning the child to
the placement prior to the IAES is substantially likely to result in injury to the child or others.
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What are Expedited Due Process Hearings and how do they
differ from other due process hearings?

O What the Federal Regulations Say . ..

2=/ Whenever a hearing is requested under paragraph (a) of this section, the parents or the
LEA involved in the dispute must have an opportunity for an impartial due process hearing
consistent with the requirements of Secs. 300.507 and 300.508(a) through (c) and Secs. 300.510
through 300.514, except as provided in paragraph (c)(2) through (4) of this section.
Sec. 300.532(c)(1).

The SEA or LEA is responsible for arranging the expedited due process hearing, which must occur
within 20 school days of the date the complaint requesting the hearing is filed. The hearing officer
must make a determination within 10 school days after the hearing. Sec. 300.532(c)(2).

Unless the parents and LEA agree in writing to waive the resolution meeting described in paragraph
(c)(3)(i) of this section, or agree to use the mediation process described in Sec. 300.506: A resolution
meeting must occur within seven days of receiving notice of the due process complaint; and the due
process hearing may proceed unless the matter has been resolved to the satisfaction of both parties
within 15 days of the receipt of the due process complaint. Sec. 300.532(c)(3).

A State may establish different State-imposed procedural rules for expedited due process hearings
conducted under this section than it has established for other due process hearings, but, except
for the timelines as modified in paragraph (c)(3) of this section, the State must ensure that the
requirements in Secs. 300.510 through 300.514 are met. Sec. 300.532(c)(4).

The decisions on expedited due process hearings are appealable consistent with Sec. 300.514.
Sec. 300.532(c)(5).

@) What the Regulations Mean . ..
-"‘-'ii.

Expedited due process hearings must meet the “hearing rights” requirements of a regular
due process hearing, except the hearing must occur within 20 school days of receipt of the
due process complaint and the hearing officer’s decision must be issued within 10 school days of the
hearing. No extensions are allowed. Also, unlike a regular due process hearing, a Resolution Meeting
or mediation does not delay the start of the time period for holding the expedited hearing. Further,
the party receiving the Due Process Complaint cannot contest its content, there is no requirement
to respond to the Due Process Complaint or for the school to provide written notice if not previously
provided, and the provisions for amending a Due Process Complaint do not apply. States may
develop their own procedural rules, provided they are consistent with Secs. 300.510 through 300.514.
The hearing officer’s decision may be appealed using the regular appeal procedures.

What Parents Should Know . ..

Due process hearings involving discipline will be “Expedited Due Process Hearings.”

Expedited due process hearings are similar in most respects to regular due process hearings.
The differences are in the timelines discussed above and the elimination of a few procedural
steps (contesting Due Process Complaint, providing prior written notice if not previously provided,
responding to the complaint, ability to amend Due Process Complaint). Because the purpose of an
expedited hearing is to obtain as fast a resolution as possible, no exceptions or extensions to the time
limits are allowed. Parents therefore should not waste any time in seeking legal representation.
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When do children, who have not been determined eligible for
special education, have protections under IDEA’s disciplinary
regulations?

=—» What the Federal Regulations Say . ..

@@=/ Achild who has not been determined to be eligible for special education and related services
under this part and who has engaged in behavior that violated a code of student conduct,
may assert any of the protections provided for in this part if the public agency had knowledge (as
determined in accordance with paragraph (b) of this section) that the child was a child with a disability
before the behavior that precipitated the disciplinary action occurred. Sec. 300.534(a).

Basis of knowledge - A public agency must be deemed to have knowledge that a child is a child with
a disability if before the behavior that precipitated the disciplinary action occurred:

e The parent of the child expressed concern in writing to supervisory or administrative personnel
of the appropriate educational agency, or a teacher of the child, that the child is in need of
special education and related services;

e The parent of the child requested an evaluation of the child pursuant to Secs. 300.300 through
300.311; or

e The teacher of the child, or other personnel of the school, expressed specific concerns about a
pattern of behavior demonstrated by the child directly to the director of special education of the
agency or to other supervisory personnel of the agency. Sec. 300.534(b).

Exception - A public agency would not be deemed to have knowledge under paragraph (b) of this
section if:

e the parent of the child has not allowed an evaluation of the child pursuant to Secs. 300.300
through 300.311; or has refused services under this part; or

e the child has been evaluated in accordance with Secs. 300.300 through 300.311 and
determined to not be a child with a disability under this part. Sec. 300.534(c).

Conditions that apply if no basis of knowledge - If a public agency does not have knowledge

that a child is a child with a disability (in accordance with paragraphs (b) and (c) of this section)

prior to taking disciplinary measures against the child, the child may be subjected to the disciplinary
measures applied to children without disabilities who engage in comparable behaviors consistent with
paragraph (d)(2) of this section.

If a request is made for an evaluation of a child during the time period in which the child is subjected
to disciplinary measures under Sec. 300.530, the evaluation must be conducted in an expedited
manner. Until the evaluation is completed, the child remains in the educational placement determined
by school authorities, which can include suspension or expulsion without educational services.

If the child is determined to be a child with a disability, taking into consideration information from

the evaluation conducted by the agency and information provided by the parents, the agency

must provide special education and related services in accordance with this part, including the
requirements of Secs. 300.530 through 300.536 and section 612(a)(1)(A) of the Act. Sec. 300.534(d).
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Z*ES What the Regulations Mean . ..

0/ A student who is not on an IEP may assert the protections of the discipline section of IDEA if
the school is deemed to “have knowledge” he or she was a “child with a disability” prior to the
behavior in question.

A school will be “deemed to have knowledge” if:

e the parent had expressed concerns in writing that the child might need special education and
related services;

e the parent had requested an evaluation; or

e a teacher or other personnel had expressed concern about a child’s behavior directly to the
special education director or other administrator.

A school will not be “deemed to have knowledge” if it had evaluated the child and determined the
child was not eligible, or the parents had refused an evaluation or services.

If a school is not “deemed to have knowledge” that a student has a disability prior to the behavior
resulting in disciplinary action, the student may be subjected to the regular discipline policies of

the school. However, if a parent requests an evaluation during the disciplinary period, it must be
expedited. Until the evaluation is completed, the student remains in the placement determined by the
school authorities, which may well mean suspension or expulsion without services. If a student is then
found to have a disability, the school must provide special education and related services as required
by IDEA.

What Parents Should Know . ..

@ If parents have concerns that their child may have a disability and require special education
services, they should bring those concerns to the school’s attention in writing (dated, signed)
and request an evaluation. Parents should keep a copy of all correspondence. Then, if the child
engages in behavior subject to removal for over 10 consecutive school days and the evaluation has
not yet occurred or the school refused to evaluate or had not followed through with the evaluations,
the child will be protected (entitled to continuing services) because the school will be deemed to “have
knowledge.”

If a school “had knowledge” that a student may be a “child with a disability” but proceeds to suspend
or expel that student without evaluating the child to make that determination, that student may assert
the protections of the IDEA disciplinary rules as if the child had already qualified for services.

Even when a school does not have knowledge that a child is a “child with a disability” prior to taking
disciplinary action, parents may request that the child be evaluated during the suspension/ expulsion
and the school must then evaluate the child as soon as possible.

Tip ...
@ If a school is found to “have knowledge” of a child’s disability, but failed to provide the child
with appropriate services under IDEA, essentially the school failed to provide FAPE and the
student may be entitled to compensatory educational services.
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Are schools allowed to report students with disabilities to law
enforcement agencies?

-~ What the Federal Regulations Say . ..

©=/ Nothing in this part prohibits an agency from reporting a crime committed by a child with a
disability to appropriate authorities or prevents State law enforcement and judicial authorities
from exercising their responsibilities regarding the application of Federal and State law to crimes
committed by a child with a disability. Sec. 300.535(a).

Transmittal of records - An agency reporting a crime committed by a child with a disability must
ensure that copies of the special education and disciplinary records of the child are transmitted
for consideration by the appropriate authorities to whom the agency reports the crime. An agency
reporting a crime under this section may transmit copies of the child’s special education and
disciplinary records only to the extent that the transmission is permitted by the Family Educational
Rights and Privacy Act. Sec. 300.535(b).

@‘. What the Regulations Mean . ..

. While many violations of school rules do not constitute a potential violation of a State or
federal criminal law, when a child with a disability’s behavior is such that it may constitute
criminal behavior, schools may report such behavior to appropriate law enforcement authorities.
When a school does report a crime to law enforcement authorities, it must ensure that a copy of the
child’s special education and disciplinary records are provided for law enforcement authorities to take
into consideration.

What Parents Should Know . ..

@ Being on an IEP does not make a child immune from criminal prosecution. If school personnel
believe a child with a disability has committed what would be a criminal offense, they can
contact law enforcement personnel and report the alleged crime.

NOTES
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Discipline: Removal for up to 10 Consecutive
School Days Diagram

Mote: For purposes of these charts, a solid box indicates action steps, and a dotted box indicates a discretionary action,
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school days for violation of code of
student conduct
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of placement. (Sec. 300.536) [See following diagram]
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Discipline: Removal for More Than 10 Consecutive
School Days Diagram
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(Sec. 300.530(b)(1))

l

Expulsion or additional removal which constitutes a change
of placement {removal of over 10 consecutive school days
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before school board,
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prior to behavior) and implement angther setting to enable child to continue to
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N l J \_ (Sec. 300.530(d)(1)} Y,
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Discipline: Removal for More Than 10 Consecutive School
Days due to Special Circumstances Diagram
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Discipline: Appeal Process Diagram

Disciplinary Process Has Occurred and Either
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e e e e e e e
‘.F

............................. L

Ll L

If the school belisves maintaining child in
the ariginal placement is substantially likely
to result ininjury to the child or to others,
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If the school prevails on issue of whether
maintaining child in last agreed-upon
placement is substantially likely to result in
injury to the child or to others, the hearing
officer can order the child placed in an interim
alternative educational setting for not more
than 45 school days. After the 45 days, the
child returns to the last agreed-upon
placement. [Sec. 300, 532(b} 2]} If school
does mot prevail, child returns to or remains in
last agreed-upon placement. y
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If the school prevailed, and the child was
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alternative educational setting, the school
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substantially likely to result in injury to the
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